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[. Introduction

Thisworkshop is addressing adifficult set of issues. the nature and content of the customary law
regulating the circumstancesin which states may useforce againgt one another. The questions| have been
asked to discuss - consstency and universdity of practice with repect to the cusomary internationa law of
force - are not the least complex of those we confront.

Before one can congder congstency and uniformity of practice, however, one must determinewhat
one meansby practice. To answer thisquestion, it ishepful to ask why onewould accord legd forceto a
cusom at dl. If we can explain this, it is easer to identify the practice which is one of the congtituent
eementsof cusomary internationd law. Scholars have argued that the judtification for labeling acons stent
practice as Alav@is that such a practice gives rise to justified expectations that states will behave in the
future as they have done in the past.' If we can assume that a congistent practice becomes law because
datesarejudtified in expecting that the practice will be repested, it would seemto follow that consideration
of anumber of the issues we address can befacilitated by asking, what sort of behavior can reasonably be
sadto giverisetojudtified expectations? It issuch behavior, and only such behavior, which ought to count

as practice.

! See, €.9.,J. G. STARKE, INTRODUCTION TO INTERNATIONAL LAwW 38-39 (10th ed. 1989).
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Although | know that there is tremendous dispute on this score, | believe, as | have written
elsawhere, that the type of behavior most rdevant to determining the customary law regarding the use of
force is that relating to the actua use of force?> The fact that a State uses force in given circumstances
surely isincons stent with areasonabl e expectation that the state will not useforcein such circumstances; if
the mogt crucid behavior for our purposesisthat which gives rise to reasonable expectations, then a
reasonable public officia, seeking to determinewhen he should reasonably expect other statesto useforce
and what reactions he should expect to uses of force by his own state, should therefore focus on the
circumgancesinwhich force hasactudly been used. Thisisnot to say that Satements or non-binding votes
in internationa organizations are irrelevant, but only that such behavior is at best a proxy for decisonsin
concrete cases onwhether to use force, and cannot outweigh the evidence of actud behavior. On this
assumption, then, | will addressthe question of cons stency of practiceand uniformity of obligation primarily
by examining states= decisions, in particular cases, to use or refrain from the use of force.

This is not to say that the actions of states not directly involved in particular conflicts will be
excluded from thisanalysis of practice. On the contrary, since stateswill have occasion to act with respect
to conflicts in which they are not participants in a number of ways, such actions must be considered. It
would obvioudy be mideading to describe astuation in which State A took territory from State B by force
without discussing whether third states reacted to the territoria seizure by recognizing it or instead by
imposing sanctions on State A until it relinquished its acquiition.

But the fact that we are addressing these questions in the context of determining the customary
internationd law regarding the use of force raises another issue: how do we determine what level of
consistency and degree of uniformity are necessary to establish a putative norm as alegd rule? In my
opinion, the best way to do thisis to examine the histories of established rules; such aprocedure dlowsus
to see how consstent practice was in the period during which the rule was formed, and how uniformly the

2 ARTHURM . WEISBURD, USE OF FORCE: THE PRACTICE OF STATES SINCE WORLD WAR |1 1-27 (1997).
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rule has been applied. To be sure, this puts usin the odd position of having to identify rules of law before
we can examine criteriawhich would let us determine whether therules arerules of law. Oneway around
thisdilemmaisto ask, not how istherule created, but rather, what red world effects would one expect to
seeif arule hasbeen created? If one canidentify such effects, one canidentify rules, and oncetherulesare
identified, an historical inquiry into the formation of rules becomes possible.

But what real world effects would one expect to seeif arule hasbeen created? Asl havewritten
elsawhere, presumably one would expect states generally to obey therule- otherwise, it would not betrue
that there was a generd practice of states that the rule would be obeyed. 2 Further, on the presumably
relaively rare occasons when the rule was violated, one would expect states affected by the violation to
react negatively - the more serious the rule violation, the more negative the reaction ought to be
Conversdy, if states come to accept a state of affairs created by some action, such acceptance argues
agand theillegdity of the action which produced the state of affairs.

We can now say how we ought to proceed. Uses of force in which states can engage without
suffering some sanction more serious that criticism cannot, according to the above criteria, be consdered
unlawful; one could therefore formulate arule of customary internationd law to the effect that force may be
used in such circumstances. On the other hand, uses of force which are uncommon and which, when they
take place, lead to serious negative consequences for the state using force, are unlawful, permitting us to
assert the existence of a customary internationd legd rule forbidding such usesof force. Having identified
rules of customary law, we can examine the practice which led to the emergence of these rules; the degree

of congstency of that practicewill give usan indication of how much consgstency is necessary to condtitutea

® WEISBURD, supra n. 2, at 4-13.

4 1d.
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rule of cusomary internationa law. Similarly, if there seem to be exceptionsto therule, or if itislimitedin
itsgpplication, wewill learn Something about the uniformity of obligations created by customary internationa

law.

1. Rules

In this section of this article, |1 will describe the rules whose formation | propose to examine,
explaining my reasons for conddering these rulesto belegdly binding. Infollowing sections, | will seek to
determine what these examples can tdl us about the degree of consistency of practice required before a
norm acquiresthe character of alega rule, and the degree to which such astatus depends on the uniformity
with which the rule is observed. Because there are a grest many norms which are candidates for
congderation as rules of customary internationa law respecting the use of force, it isimpossiblein a brief
presentation to consder al suchrules. | proposethereforeto discussthree broad categoriesof such norms:
thosereating to the use of force to overthrow or to resist the overthrow of colonial rule by European Sates,
those relating to a State=s conquest of territory, and those relating to a state=s efforts to overtly useits
military in an attempt to change the government of another Sae.
A. Rules Relating to European Colonidism

At the end of World War [1, there were large areas of the world, in many cases thousands of miles
digant from Europe, the populations of which were largely non-European but which were ruled by
European dtates. In the early twenty-first century, thereremainrelaively few areasoutside Europewhich
areruled by European states® Thisend to Europe=s colonization of Africaand of large partsof Asacame
about in part through uses of force. One can discern certain patternsin these uses of force, which patterns
arguably represent rules of cusomary internationd law. Inthissection, | will describeanumber of conflicts
that arose in the context of decolonization, and seek to identify the legd rules that emerged from these
corflicts.

® Information from Non-Sel f-Governing Territories transmitted under Article 73e of the Charter of the
United Nations: Report of the Secretary General, U.N. GAOR, 59" Sess., U.N. Doc. A/59/71 (2004).



1. France/Vietnam, 1945-54

By the end of 1946, Frances=seffortsto reassert control over itscolony of Vietnam had led to war
between France and the Viet Minh, apalitica organization whose leader, Ho Chi Minh, had proclaimed
Vietname=s independence in 1945. The rest of the world took little notice until late 1949, when the Viet
Minh extended diplomatic recognition to the People=sRepublic of China(PRC). Thisactionled the United
States to brand the Viet Minh as a Communist organization, and to provision by the United States of large
quantities of military aid to France; by 1954, the United States was paying 80% of France=sexpensesin
fighting thewar. Similarly, the PRC provided significant aid to the Viet Minh, in particular heavy atillery.
With this aid, the Viet Minh were able to inflict a Sgnificant defeat on France in 1954 by capturing the
French post a Dien Bien Phu. Prior to that event, a conference had convened in Geneva to seek a
negotiated end to the fighting. After the fdl of Dien Bien Phu, and after the failure of American effortsto
attract further support for the French, the Geneva conference produced an agreement that ended thefighting
between the Viet Minh and France, and led to the independence of the northern portion of Vietnam. It
should be noted that, once the fighting attracted internationd interest, the principa focus of outsde states
wasin pushing for sometype of negotiated settlement. That is, other States seemed to seetheissueasmore
politica than legd - their focus was on negotiating an end to the conflict, rather than on evauating the
legalities of it. °
2. Indonesia/Netherlands 1945-49

Like France, Netherlands had seenits colony in Indonesiaconquered by Japan during World War
I1. Indonesialikewise declared itsindependencein 1945, and the Netherlands emulated Francein seeking
to restore the pre-war status quo. The disagreement led to fighting between thetwo sides. Indonesiahad
attracted the support of the Arab Leaguein 1946, and the United States, the United Kingdom, Indiaand
Audrdiaal took stepsindicating asmilar view. The Security Council caled for a cease-firein Augud,
1947, and established a Good Offices Committee later that year; that Committee worked out an agreement
in January, 1948, but that agreement broke down in December of that year when the Netherlands resumed
military operations. The internationd reaction was one of condemnation. The United States suspended
Marshdl plan ad to the Netherlands East Indies, and the United States Congress consdered various

® WEISBURD, supra n. 2, at 64-68.
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proposalsto end other aid to the Netherlands. Other states a so made their opposition to the Dutch action
clear. Ultimately, after adebate in which the United States, the Soviet Union, Audtraliaand other satesal
labeled the actions of the Netherlands asiillegd, the Security Council adopted resolutions calling upon the
Netherlands to free those Indonesian leaders whom it had arrested” and then to discontinue its military
operations and negotiate with the Indonesian authorities the terms of atransition to independence® (neither
resolution was a decision under Chapter V11 of the U.N. Charter®). The Netherlands bowed to dl of this
pressure, and transferred sovereignty to Indonesiain December, 1949. It should be stressed that, in this
crigs, third states threatened the Netherlands with significant negative actions and labdled its actionillegd
(dthoughrefraining from ather threets of military action or the adoption of binding resolutionsin the Security
Council that would have obliged the Netherlandsto act). Further, thispressure played animportant rolein
the final resolution of this metter.™

3. France/Tunisia 1952-56

" SC. Res. 63, U.N. Doc. §/1150 (1948).
® SC. Res. 67, U.N. Doc. §/1234 (1949).
% S.C. Res. 63, U.N. Doc. 1150 (1948), S.C. Res. 67, U.N. Doc. §/1234 (1949).

1% WEeIsBURD, supra n. 2, at 68-70.
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France established a protectorate over Tunisa in 1881. By 1952, many Tunisans sought
independence. When reforms France introduced proved to be less sweeping than had been hoped,
violence resulted. The conflict waned after France granted complete internd autonomy in 1954; after
France granted independence to Morocco, pressure for Tunisian independence increased, and France
yiddedtoit, granting independencein 1956. Third parties did not becomeinvolved in this matter militarily;
however, the conflict was discussed in the Generd Assembly of the United Nations in 1952, that body
ultimately adopting aresolution caling for negotiations between France and the Tunisianswith the object of
permitting saf-government to Tunisa. Asin the Indonesian matter, theresol ution treated the colony and the
colonia power as equals.™
4. France/Morocco 1953-56

In August, 1953, France removed the sultan of Morocco from office, as he had become associated
with nationadistsin his country who sought the end of the French protectorate. By October, 1953, terrorism
had broken out in Morocco; France sought to regain control through the use of force, but was unableto do
0. France was ultimately forced to free the sultan, permit him to resume histhrone, and - in 1956 - grant
independence. Aswastruein the case of Tunisia, the Generd Assembly in 1952 adopted aresolution on
the matter, itslanguage substantialy identical to that adopted with respect to Tunisia. After the sultan was
deposed in 1953, the Generd Assembly again took up the matter, but the resol ution that was subsequently
offered - which referred to the rights d the Moroccans to democratic ingtitutions - faled to obtain the
required two-thirds mgority, in part because of doubts regarding the competence of the United Nationsto
addresswhat some states saw as an interna matter. The General Assembly in 1954 and 1955 contented
itsdlf with noting the parties= intentionsto negotiate. Again, thismatter demongtrated increasing opposition
to the fundamentd legitimacy of the concept of colonidiam.

M |d. at 70-71.
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Third gtate reaction to this Stuation was not confined to diplomatic discusson, however. The
nationdists established bases in the Spanish protectorate in northern Morocco, gpparently with the
acquiescence of Spanish authorities.  Egypt permitted Moroccans to establish training facilities in its
territory, and to open offices. Other states permitted propagandaradio broadcasts from their territory. In
other words, third state reaction was not limited to condemnations of coloniaism, but aso included concrete
assigtance to anti-colonia groups?

5. France/Algeria 1954-62

Beginning in 1954, an armed druggle began in Algeria amed at obtaining independence from
France. Unlike Morocco and Tunisia, Algeria was not a protectorate; rather, France had incorporated
Algeriaas anintegrd part of itsterritory. The struggle waslong, very bloody, and ultimately unsuccessful
for France. Algeria was granted independence in 1962. This conflict gave further impetus to the
propostion that European colonidism was inherently illegitimate.  This concluson follows from an
examination of date practice. Thus, in 1960, the Genera Assembly adopted a resolution recognizing
Algeria=sright to independence and s f - determination; in1955, in contragt, anitemrelating to Algeriahad
been deleted fromthe Assembly=sagenda. Further, Egypt and several Communist states provided armsto
theinsurgents. The Arab League provided money. Tunisia, Libyaand Morocco permitted armsintended
for the Algerian independenceforcesto move acrosstheir territories Finaly, Tunisapermitted these same

forces to base themsdvesin Tunisian territory.

2 1d. at 71-73.



9

Thislast circumstance gaveriseto anincident of particular sgnificancefor our discusson. 1n 1958,
France carried out an air-raid on a Tunisan town, judtifying itsaction by noting thet the town was abase of
the nationdists and that French arcraft operating over Algeria had drawn fire from the town. Despite
offering thesejudtifications, France was heavily criticized. Furthermore, after the United States and United
Kingdom had proffered their good offices to resolve the controversy between Tunisa and France, their
proposed a solution caled on France to withdraw troops it had stationed in Tunisia but did not require
Tunisiato cease providing sanctuaries for Algerian nationdists. France accepted this approach.™

In short, the Algerian conflict saw both an increase in support for the concept of sdf-determination
and adecreased willingnessto acknowledge the legitimacy of efforts by colonia powersto retain control of
their colonies. In particular, third states permitting guerrillasto operate from thelr territory were not only not
subjected to criticism, but were supported in their dlams that their territory was off limitseven to arguably
defensve military actions by the colonia power.
6. United KingdonV/Cyprus 1955-59

In 1955, theidand of CypruswasaBritish colony. Eighty per cent of the population wasethnicaly
Greek; theremainder wasethnically Turkish. The Greek mgority, aswell asthe population of Greeceitsdf,
strongly supported the union of Cypruswith Greece, or Aenosis@ In 1955, the Greek Cypriots, with the
support of Greece itsdf, commenced a campaign of terrorism againgt the British aimed at bringing about
enosis. Turkey adamantly opposed such astep, however, and supported maintenance of British sovereignty
over Cyprus. By 1959, the United Kingdom had concluded that the strategic needs it had thought
demanded its retention of sovereignty over Cyprus could be satisfied by maintaining bases on the idand;
Greece and Turkey had each concluded that it could not attain its maximum gods. The three Sates
therefore agreed that Cypruswould become independent, Greece and Turkey each forcing itsethnics onthe
idand to accept this result. While the United Kingdom had obvious reasons to refrain from retaiating
agang itsNATO dly Greecefor supporting the Greek Cypriots, it is nonethel ess noteworthy that Greece

was able to support the pro-enosis forces without being facing a British response.™

3 1d. at 74-75.

% 1d. a 76-77.
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7. Indonesia/Netherlands 1960-62

As of 1960, western New Guinea was a colony of the Netherlands, dthough Indonesia claimed
sovereignty. When the Netherlands announced its intention to send nava unitsto theareain April, 1960,
Indonesiaobjected strongly, ingsting that theareawas part of itsterritory. The Netherlandsargued that the
inhabitants of what Indonesia cadled West Irian should be permitted to exercise the right of sdf-
determination, deciding for themselves whether to become part of Indonesa. Indonesia regjected this
argument, and began largdly ineffectud effortsto introduceitsforcesinto New Guinea, through sea- adar-
borne attacks which the Dutch were generdly able to defeat. Despite Indonesia=s lack of bettlefield
success, the position of the Netherlandswasweak. 1n1961, aGenerd Assembly resolution calling for self-
determination for the areaiif negotiationsfailed did not obtain the two- thirds mgority required for adoption.
The United States banned from its territory Dutch aircraft carrying military personnd, while in 1962 the
Soviet Union offered arms to Indonesa. In August, 1962, the Netherlands agreed to an arrangement
whereby the United Nations would administer the areafor Sx months, after which Indonesawould take
over administration for six years, with a plebiscite to be held in the sixth year®

Thisincident clearly showsthat, by the early 1960's, many states were willing to acquiesce in uses
of force amed at acquiring territory when the attacker was athird-world state and theterritory in question
was a European colony.
8. Portugal/Angola 1961-1974

Beginning in 1961, various nationdist groupsin the Portuguese colony of Angolabegan operations
amed a winning independence from Portugd. By 1974, the conflict had reached a sdemate; in April of

% |d. a 33:35. Inthe event, the Aplebiscite@ took the form of avotein 1969 by eight Aconsultative
assemblies,@ which opted to become part of Indonesia, ARTHUR S. BANKS ET AL. (EDS.) POLITICAL HANDBOOK OF THE
WORLD 2000-2002 508 (2003).



11

that year, amilitary coup in Portuga brought to power a government determined to end the war. That
government had signed cease-fireswith dl the Angolan opposition groups by October, 1974.

The groups opposing Portugd attracted widespread support. Zaire and Zambia permitted
nationaliststo establish basesin their territories. Algeria, the Soviet Union and the PRC provided armsand
training. The Organization of African Unity (OAU), individua African sates, Indiaand the Scandinavian
sates al provided financid support for the oppogtion. Over time, internationa opposition to Portuga=s
effort to maintain its postion grew very strong. In 1962, the Genera Assembly adopted a resolution
condemning Portugal and asking the Security Council to impose sanctions by avote of 57-14-18, with 11
sates not voting. In contrast, a 1973 Generd Assembly resolution which added to the earlier resolution
cdlsfor statesto provide materia support for the opposition groups was adopted by avote of 105-8- 16,
with 6 satesnot voting. Theyear 1969 saw what was perhapsthe most rikingillustration, in the course of
this conflict, of states= willingnessto support the use of force againgt coloniaism while condemning efforts
by colonid powersto maintain their positions. Inthat year, Zambia complained to the Security Council of
Portuguese incursonsinto Zambian territory from Angolaand from Portugal=s colony on the east coast of
Africa, Mozambique. Portugd responded by complaining of Zambia=s permitting its armed opponents
from both coloniesto basethemsdvesin Zambia. Theensuing Security Council debate focused entirdly on
Portuga=sfailureto permit itscoloniesto enjoy theright of sdf - determination. Essentidly no attention was
paid to Portugal=s complaint regarding Zambian aid for insurgents. The debate ended with the Security
Council adopting a resolution condemning Portugal by eleven votes to none, with four abstentions®

Thisconflict illustrates again the phenomenon observed in connection with thewar for independence
in Algeria, inwhich colonia powersfaced international condemnation for attacking insurgent basesin other
dates, while states providing aid for insurgents enjoyed broad support.

9. Portugal/Guinea-Bissau 1961-1974

'® WEISBURD, supra n. 2 at 77-79.
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Thenarraive of thefighting in Portugal=s Guinea Bissau colony strongly resemblesthat for Angola
Guinea BissaL=s neighbors provided strong backing for the insurgents, the assstance in the case of the
Republic of Guinea taking the form of both bases and actud participation in the fighting through the
provison of artillery support. Aswastruein Angola, anumber of outside states- the Soviet Union, Cuba,
Czechodovakia, Algeria, the PRC, and Ghanaprovided arms, military training, or both. Guinea- Bissau=s
nei ghbors complained to the Security Coundcil of Portuguese incursions, Portuga responded with complaints
of support for the insurgents, and the Security Council ended by adopting resolutions ether criticizing or
condemning Portugal. By 1970, Portugal had gotten to the point that it denied dl involvement in arad it
had in fact carried out on the capital of the Republic of Guinea in conjunction with opponents of the
Republic=s government - the raid being aimed at both the government and the Guinea: Bissau insurgents.
Finaly, aswastruein Angola, thefighting ended after the 1974 coup in Portugd, and in spite of abattlefied
saemate.”’

Here again, even though third states were strongly supporting anti- colonid insurgents, it seemsthe
world took the podtion that anything done to oppose colonidism was acceptable, while any actions by
colonia powers directed at states providing such support was illegitimate.

10. India/Portugal 1961

In December, 1961, India invaded and conquered the Portuguese enclave of Goa. Goa was
subsequently incorporated into the territory of India  India subsequently judtified its actions primarily on
anti-colonidist grounds. Its pogition was strongly supported by many Communist and third-world states;
Portugd itsalf recognized India=s sovereignty over Goa after the 1974 coup.*®

Thisincident is Sgnificant for anumber of reasons. Fird, the only state with aclaim to Goa other
than India was Portugd. After Portugd recognized India=s sovereignty over that territory, it would be
difficult to sustain any legd argument that such sovereignty did not exist. Second, Indiaacquired sovereignty
over Goa through a classic cross-border invasion. 1t wanted the territory, and took it. Unlikemost of the

other uses of force discussed in this section, thisincident did not involve externa support for anti-colonid

7 1d. at 79-80.

8 1d. at 35-37.
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insurgents, but an initiative taken by an externd sate, leading to theincorporation of theterritory in question,
not to itsindependence. The wide spread support for India=s action nonetheless makes clear that, after
this 1961, it became very difficult to argue that cusomary internationa law forbids even cross-border
invasonsif such uses of force are directed against European colonidism.
11. United Kingdom/South Yemen 1963-67

Thisconflict wasan effort by Arab nationdiststo diminate the British presence in the southwestern
portion of the Arabian peninsula. The British had founded their control on their reationshipswith certain
traditiond rulers, whose states the British hoped to form into aFederation of South Arabia, through which
they hoped to maintain ther influence. The nationdists were strongly supported by the United Arab
Republic, which was at that time seeking to ingtdl afriendly government in Y emen, the state north of the
areaunder British control. Britain appeared to lose interest in the conflict fairly quickly. Since the groups
opposed to it were also opposed to the traditiona rulers, political concessionsto the opposition would have
been at the expense of these same rulers and were unavailable to the British. However, reliance on purely
military measures aso became problematic after the United Kingdom announced in 1964 itsintention to
grant independence to the Federaion in 1968, retaining only a base in the city of Aden, followed by its
1966 announcement of itsdecision not to retain even an Aden base. The Security Council in 1964 adopted
aresolution deploring the United Kingdomes carrying out an air attack on afort in Yemeni territory in
responseto an air attack from Y emen on the territory of thetraditiona states the British were supposed to
be protecting; rather than vetoing the resolution, the United Kingdom abstained. Whenasimilar air attack
from Y emen took place in 1966, the British did not retaliate, but took the matter to the Security Council,
which refused to investigate. Thisrefusal to protect its dlies further undermined the British postion. By
1967, the traditiond rulers had been replaced in their states, and the United Kingdom was seeking only to
withdraw asfast as possible. It finally did so in November, 1967.*°

% |d. at 80-82, 184-186.
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Clearly, the United Kingdom felt constrained to limit itseffortsto thwart Arab nationaismin South
Y emen, and the outcome of the conflict there was thus not terribly surprising.

12. Portugal/Mozambique 1964-74

The particulars of thisconflict differ somewhat from those of the other warsfor the independenceof
Portuga=s African colonies. Nationalist guerrillas of the FRELIMO organization began operating against
the Portuguese authoritiesin 1964. By 1974, FRELIMO had managed to shift its operations from the
northern part of the country to the western and then to the centrd part of the country, demonsrating the
inability of the Portugueseto containit. The Portuguese military understood that FRELIMO thus had the
Srategic initiative and military morde declined, contributing to the April, 1974 Portuguese coup. In
September, 1974, Portuga and FRELIMO agreed to a cease-fire and the formation of a FRELIMO-
dominated trangtiona government.

During the conflict, FRELIMO received essentid support from Tanzaniaand Zambia, both of which
permitted FRELIMO to establish intheir territories baseswhich were essentid to itsoperations. The Soviet
Union, the PRC, the German Democratic Republic, Tanzania, Algeria and Egypt al provided arms and
training to FRELIMO. Mozambique was mentioned in the many of the United Nationsinsrumentswhich
referred to Portugal=s other coloniad wars, and FRELIMO aso received political support from the PRC.
While Portugal received some support from the United States and certain Western European Sates,
Western European support began to disappear after 1971. Portuga=s most reliable dlies were South
Africaand Rhodesia; Rhodesiawas particularly useful, asitsforcesengaged injoint operationswith those of
Portugal, motivated by the close cooperation between FRELIMO and the principa opponent of the
Rhodesian government, the Zimbabwe African Nationd Union (ZANU).

It should be noted, however, that Portugd refrained from operating againgt the two states providing
basesto FRELIMO, Zambiaand Tanzania, asidefrom raidsinto their territoriesin hot pursuit of FRELIMO
forcesand someshdling of Tanzanian territory just north of Mozambigue=snorthern border. In particular,
Portugd did not curtaill Zambia=s access to Mozambiquan ports, Zambia=sonly outlettothesea. While
fears of loss of income and leverage played a role in this decison, so aso did fear of internationa

repercussions.?

2 |d. at 82-85.
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The events of this conflict reinforce the conclusion that assstance to anti-colonia forces was
considered highly legitimate by the 1970's. Not only did states provide aid to such forces, but the colonid
powerswho were under attack refrained from retdiating even againgt the most vulnerable suppliersof such
ad.

13. Related But Distinct Conflicts: Actions by White Minority Governments, 1966-89

The foregoing conflicts al involved efforts by European states to defend overseas dependencies
from nationdist insurgencies, or actions by non- European states adjacent to European coloniesto absorb
those colonies. These uses of force should be compared to actions by South Africaand Rhodesiain the
period 1966-1989. South Africa sought both to maintain control of what is now Namibia - origindly
adminigtered by it under a League of Nations mandate - and to fend off attacks by the African Nationa
Congress (ANC), which was seeking to overturn South Africa=s minority regime. The white minority
government of Rhodesia, having declared independence from the United Kingdom, was seeking to maintain
itsdf in the face of an insurgency led by ZANU.

The crucid difference between the stakes in these conflicts and the stakes in those of European
colonies was, of course, that the white minority governments of South Africa and Rhodesia were not
seeking merely to maintain control of outlying overseasterritories, aswastruein the cases of the European
governmentstrying to avoid the loss of colonies, but to survive. None of the conflicts previoudy discussed
involved threatsto the hometerritory of colonia powers. Perhapsbecause of thisdifferencein stakes, these
governmentswere morewilling to useforce againg satesaiding their enemiesthan were colonid powersin
other Stugtions.

Thus, in the course of its efforts to maintain control over Namibia, South Africa provided active
assistlance to an insurgency againg the government of Angola, asthat government wasitsdf aiding the anti-
South African insurgency in Namibia. Indeed, South Africa committed its own troops to fighting in the
Angolan civil war, attacking Angolan government forces. South Africa desisted from this course of action
only after the progpect of conflict between itstroops and those of Angola=saly, Cuba, became serious, and
only after obtaining an agreement whereby, in return for recognizing Namibian independence and removing its
troopsfrom Angola, South Africaobtained the agreement of Angolato cease assisting the ANC and of Cuba
to withdraw its troops from Angola. Similarly, after anewly independent M ozambique permitted ZANU
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military units to operate from Mozambique and closed its border to Rhodesia, depriving Rhodesia of
important access to the sea, Rhodesia organized an insurgent group caled RENAMO to operate against
both the FRELIMO government of Mozambique and ZANU forces. When the Rhodesian interna war
ended in 1980, South Africabegan supporting RENAM O because of M ozambique=ssupport for the ANC,
though RENAMO continued fighting even after South Africa reduced its aid to RENAMO in 1984, the
Mozambiquan civil war not ending until 1992. South Africaaso conducted raidsinto Botswanain 1985 and
into Zimbabwe and Zambiain 1986, in both cases dlegedly directed against ANC targets, though it should
be noted that the governments of the raided states all insisted that the raids had not in fact been so limited >

In other words, Rhodesiaand South Africawere both willing to carry out cross- border operationsin
the course of these conflicts, targeting not only insurgent groups, but aso territorid governments aiding
insurgent groups. Ther actionsstand in sharp contrast to those of France, the United Kingdom, and Portuga
discussed above. Agan, however, this contrast in behavior is accompanied by a difference in the
consequences of 1osing the conflicts as between the colonia powers, on the one hand, and the whiteminority
governments, on the other.
Analysis

An examination of these conflicts permits us to deduce the existence of certain rules of customary
internationa law. First, astate=sprovison of assstanceto groupsfighting for theindependence of European
colonies is lawful, even if that assstance extends to use of the state=s own forces to invade the colony.
Second, itisunlawful for aEuropean colonia power to useforce outsdetheterritory of acolony itisseeking
to defend, even when such a use of force is limited to attacks on bases of the group againgt which it is
fighting.

Theserulesseem to follow from the examplesin thissection. Thegenessof thefirg rulecan beseen

in China=s assstance to the Viet Minh and the worldwide opposition to the attempts of the Netherlandsto

2 |d. at 8594, 198-200.
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retain its Indonesan colony; thus, by 1950 it had become clear that the world was growing intolerant of
European colonialism. When African states began providing bases and other assistance to groupsfighing for
theindependence of French and British colonies, thelawfulness of aiding such struggleswas established, and
was reinforced by the support India and Indonesia received for their outright seizures of colonies. The
second ruleisillugrated by the acquiescence of France, Portugd and the United Kingdom in restrictionson
their abilities to cross borders to attack groups with which they were, in essence, a war.

At the same time, the limits of these rules are shown by the actions of Rhodesia and South Africa
Even though the conflictsin those entities could be anal ogized to efforts to obtain independence for colonies,
Rhodesiaand South Africawere not coloniesinany redistic sense. Whilethisfact did not affect internationa
willingnessto support the opponents of the Rhodesian and South African governments, neither Rhodesianor
South Africa ever accepted any obligation to confine their uses of force to their own territories.
B. Rules Relating to Territorid Conquest

Since World War 11, there have been rel atively examples of statesusing forcein an effort to acquire
territory that clearly had not been subject to their sovereignty prior to the conflict. In the few cases which
have occurred, some attempts at conquest have been subject to strong internationd sanctions; in some,
however, the attempts have not only succeeded, but done so againgt a background of internationa
indifference or outright acceptance. This portion of this paper will describethe usesof force of thischaracter
dnce 1945 to provide abasis for subsequent andysis. In this connection, it should be noted that two of the
conflicts described above- that between Indonesiaand the Netherlands with respect to West Irian, and that
between India and Portugd regarding Goa - are dso rdevant to this portion of the discusson.

1. PRC/Tibet 1950

China had, by the late eighteenth century, established itsdf as the overlord of Tibet. While dl
Chinese were forced to leave Tibet during the disorder accompanying thefal of the Manchu dynasty inthe
early twentieth century, other states continued to acknowledge China=ssuzerainty over thearea. After the
government of the PRC had established itsdlf, it demanded that the athoritiesin Tibet acknowledge Chinese
authority by September, 1950. When the Tibetan authorities did not do so, Chinese troops invaded; by
May, 1951, the two sides had entered into an agreement whereby Tibet acknowledged Chinese suzerainty
and agreed to permit the entry of Chinese adminigtrators and military units. At thetime of theinvasion, the
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matter wasraised in the United Nations, but - while concern was expressed because of the use of violence-
China=s authority in the region was acknowledged.

It might be argued that thisdiscussion is out of place, in that China=sclaim to authority in Tibet was
aufficiently well established that theinvasion could be seen, not asan effort to acquireterritory, but rather asa
re-assertion of central control after aninterregnd period. It isset out here because of the difference between
the international reaction to this incident and the reaction to the efforts of European dates to retain
sovereignty over colonies where they had been in power for long periodsof time, in some cases exceeding
the duration of Chinese control of Tibet, and where their control had been considerably greater than that of
China over Tibet.

2. Western Sahara 1973-?

In 1973, a group caled POLISARIO, made up of inhabitants of the Spanish colony known as
Spanish Sahara, began military operationsaimed at attaining independence. A yeer later, in 1974, Morocco
and Mauritania agreed to partition the territory. Those ates argued that the area had been subject to their
sovereignty prior to Spanish colonization, and that they were therefore entitled to resume control upon
Spain=sdeparture. Spain had nointerest in carrying out acolonia war and in November, 1975, entered into
the Tripartite Agreement with Mauritania and Morocco whereby those two states would assume
adminigrative control of, though not sovereignty over, Western Sahara. The agreement further required
Morocco and Mauritania to respect the views of the loca assembly of notables regarding the future of the
territory. The General Assembly, on December 10, 1975, adopted two resolutions on Western Sahara, one
cdling for the gpplication of the principle of sdf-determination, the other Ataking note@of the Tripartite
Agreement, which was difficult to reconcile with sdf- determination. A mgority of the assembly of notables
accepted the Morocco/M auritania partition on February 26, 1976, dthough amgority of the same body had
also endorsed POLISARIO. On February 27, 1976, POLISARIO proclaimed the independence of the

2 |d. at 174-176.
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former Spanish Sahara under the name of the Saharan Democratic Arab Republic (SDAR).

POLISARIO, strongly supported by Algeria, had begun operations against Morocco and
Mauritania. Itsoperationswereinitialy quiteeffective. Mauritaniagave up thefight in 1979, recognizing the
SDAR. POLISARIO dso recaived congderable diplomatic support. The SDAR wasadmitted tothe OAU
and received diplomatic recognition from seventy detes.

Despite severe early setbacks, however, Morocco did not give up. After Mauritaniaabandoned its
clam under the partition agreement, Morocco asserted sovereignty over the entire Western Sahara. In
1980, it fundamentally atered its military tactics and strategy and hated POLISARIO=ssuccess. Usngits
new gpproach, it had control of dmost the entireterritory of Western Saharaby 1988. Throughout thewar,
Morocco aso received consderable internationa support, including arms supplies from the United States
and France. Conservative Arab states provided financiad assstance. A number of statestook steps that
indicated de facto recognition of Moroccan sovereignty over the area®

In 1988, Morocco and POLISARIO accepted in principle aUN proposa for a cease-fire, witha
referendum to determine the future of the area, the cease-fire finaly taking effect in 1992* As of this
writing, the referendum has not taken place, with Morocco continuing to insst upon autonomy for the area

Awithin the framework of Moroccan soverdignty.@® Morocco remainsin control of the area ®

2 |d. at 244-246.
2 1d. at 246.

% gecurity Council Extends UN Mission for Referendum in Western Sahara until 31 October, UN Press
Release SC/8077 (April 29, 2004).

% CIA WoRLD FACTBOOK 2003, available on the Internet at
http://www.cia.gov/cia/publications/factbook/geos/wi.html, visited May 4, 2004.
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3. Indonesia/East Timor 1975-83

After the 1974 military coupin Portugd, political disagreementsbegan to manifest themsdvesamog
theinhabitants of the Portuguese colony of East Timor (the colony formed the eastern portion of theidand of
Timor; the western portion was a province of Indonesia). One group, caled FRETELIN, sought
independence from Portugd; the other, the UDT, sought to maintain ties with that country. The UDT
attempted a coup in August, 1975. The Portuguese authorities did nothing, and abandoned their posts on
August 27. However, FRETELIN fought back, and was in control of East Timor by the first week of
September. In October, Indonesia- apparently concerned by FRETELIN =sradical rhetoric- invaded Eagt
Timor from West Timor. Apparently seeking greater internationa support, the FRETELIN government
declared independence on November 28, 1975; it was recognized, however, only by those African sates
which had formerly been Portuguese colonies. At thesametime, the UDT declared that East Timor was part
of Indonesa. On December 7, 1975, Indonesia carried out an air- and seaborne attack on the capita of
East Timor; it had more than 20,000 troopsin East Timor by January, 1976. On July 17, 1976, Indonesia
declared East Timor to be its twenty-seventh province after a request from a Apopular representative
assembly @whose representative character was questioreble. FRETLIN resistanceto theinvasion beganto
weaken in 1977, and had become very limited in its effectiveness by 1983, as Indonesia sought to establish
its control with great energy and massive brutdity.

Initid reactionto theinvasonwassplit. Intheimmediate aftermath of theinvasion, both the Security
Council and the Generad Assembly adopting resolutions deploring the invasion, but ten states - induding
Japan, India, Saudi Arabia, and dl ASEAN states except Singapore voted against the Generd Assembly
Resolution, and forty-three abstained. The Security Council did not address the matter after 1976. By
1978, a Generd Assembly resolution caling for sdf-determination for Eagt Timor, but not mentioning
Indonesia, was adopted by avote of only 59-31-44. By 1987, the matter did not come beforethe Genera
As=mbly. Furthermore, anumber of Sates affirmatively indicated their acceptance of Indonesia’ sdlamof
sovereignty, through various diplomatic actions which implicitly acknowledged Indonesian control 2’

The dtuation changed after the Asan economic crigs of the late 1990's led to the resignation of
Indonesian President Suharto. His successor, in June, 1999, proposed a referendum on East Timor=s

2" WEISBURD, supra n. 2, at 247-250.
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future. That referendum took placein August, 1999, with avery large mgority voting for independencefrom
Indonesia?® Pro-Indonesian militiasin the areareacted with gret violence, which Indonesian security forces
did nothing to stop. However, the Indonesian government agreed, in September, 1999, to the dispatch of
troops under United Nations auspicesto the areaand to the establishment of aUnited Nationsadminigtration
to oversee the restoration of order. East Timor became fully independent in 2002.%°

4. Somalia/Ethiopia 1975-88

At thetime Somdiabecameindependent, it sought to bring withinitsbordersal territory inhabited by
ethnic Somdis. Among such areas was the Ogaden Desert in Ethiopia. After the 1969 military coup in
Ethiopia, Somali groups in the Ogaden began armed resistance to the Ethiopian government. Asearly as
1975, Somdiaprovided substantia logistical support to thosegroups. InJulu, 1977, Somdiasent itsregular
forces across the border in an effort to conquer the Ogaden.

The internationa response was strongly negative. The Soviet Union and Cuba provided massive
support; the German Democratic Republic and the People=s Democratic Republic of Y emen provided
troops and technicians. States, including the United States, which had agreed to provide amsto Somdia
prior to theinvasion cancelled those agreements after theinvasion. While some Arab statesprovided aid to
Somdia, the quantity was small relative to the aid Ethiopiareceived. It should also be noted, however, that
the Soviet Union had made clear to Ethiopia that it would not provide assistance for a counter-invason of
Somdia, and anumber of satesrefusingto ad Somdia, or providing only limited aid to that state, made clear
thet their atitudes would changein the event of an Ethiopian invasion.

8 | nformation from Government of East Timor website, http://www.gov.east-timor.org/, visited May 4, 2004.

% |nformation from the website of the United Nations Transitional Administration in East Timor,
http://www.un.org/peace/etimor/etimor.htm, visited May 4, 2004.
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Somadli forces had enjoyed initid success, but could not withstand Ethiopian forces once Ethiopia
began to recelve outsde assstance. Somadli troops had |eft Ethiopiaby March, 1978. Somdi groupswithin
Ethiopia continued their activities, however, while Ethiopia began to aid dissdent groups insde Somdia
Somalia aso reported incursons by Ethiopian forces. In the face of these Ethiopian actions, Somdiawas
ableto increase its military cooperation with the United States. Ultimately, in 1988, Somdia and Ethiopia
signed a peace treaty. *°
5. lrag/lran 1980-88

In 1975, Irag and Iran concluded an agreement. In return for Iran=s closing its border to Iragi
Kurds, who were in rebdllion againg the Ba=ath government of Iraq, Iraq agreed that the border between
the two states should be the middle of the Shatt d Arab waterway, abandoning its clam to the whole of the
Shatt. Thiswasasgnificant concession by Iraqg, asthe Shatt a Arab provided Irag=s only outlet to the sea.

Relations between the two states worsened after the fall of the shah. Iranian calls for revolts by Shi=ites
throughout the Gulf region threatened Iraqg directly, because of its Shi=ite mgority, and aso threstened
Irag=s access to the seg, in light of the Sgnificant Shi=ite presence in a number of the Persan Gulf
sheikhdoms. After Iraq responded to attacks on certain government officialswith repression, Iran caled for
the overthrow of the Ba=ath government.

Irag=s September, 1980, invasion of Iran came againg this background. Irag hoped, by seizing
Iranian territory, to force a peace treaty under which it could regain control over the whole of the Shett d
Arab and reduce the danger to its government. Irag=sattack wasinitially successful, but Iran was éble to
turn the tide of battle by 1982; Iraqi forces abandoned Iranian territory in June of that year. The following
month, Iraninvaded Irag, demanding, asthe price of awithdrawd, very large reparations, replacement of the
Ba=ath regime, and thetrid of Iragi presdent Saddam Hussein asawar crimina. Over the next Sx years,

Iran was unable to make more than minor lodgments on Irag=sterritory, itsattacksredizing little successbut

% WEISBURD, supra n. 2 at 37-40.
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costing it many casudties. In the spring and summer of 1988, Iraq first gected Iranian troops from its
territory and then attacked into Iran. At that point, Iran accepted a Security Council Resolution cdling for a
cease-fireand withdrawal sto international boundaries. Iraq accepted theresolutionin August, 1988, and the
fighting ended.

Thisconflict isof considerablesgnificancefor cusomary internationd law. Fird, thereactiontoit by
third states was quite striking. There was at no point any doubt about the facts. Iraq invaded Iranin an
effort to acquire territory. 1n 1982, after it had expelled Iragi forces, Iran invaded Iraq in order to force a
changeinitsgovernment. Despite these gpparent violations of Article 2(4) of the United Nations Charter, a
number of states provided arms to one or the other, or both, of the combatants. Also, the Security
Coundil=s dttitude was surprisng. It did not adopt a resolution cdling for the parties to withdraw to
international boundariesuntil it adopted Resolution 514 July, 1982- only after Irag had withdrawn from Iran.

It did not invoke Chapter V11 of the United Nations Charter until the adoption of Resolution 598 in 1987.

A second legdly striking agpect of the war was the reemergence of the concept of neutrdity. Both
Irag and Iran attacked shipping in the Persan Gulf. Iraq attacked vessdls, Iranian and third-Sate, carrying
Irar=s ol exports, which generated money crucid to Iran=swar effort. Iran attacked tankers carrying oil
from and other vessalsvoyaging to portsin Kuwait and Saudi Arabia. Both these states provided significant
financid support for Irag, and aso served astransshipment pointsfor Iragi boundcargo. A number of States
digpatched naval vessalsto protect third state vessalsfrom Iranian attacks on the theory that the stateswhose
flags those ships flew were neutrd in the conflict, and thus not subject to attack. Similarly, the Security
Council, inits Resolution 552 of 1984, characterized Saudi Arabiaand Kuwait as statesAnot partiesto the
hodtilities@and demanded an end to attacks on shipping to those tates.>!

6. Argentina/United Kingdom 1982

In 1833, the United Kingdom seized the Falkland Idands from Argentina. The Argentines then
inhabiting the idands were replaced by British settlers. The conquest remained a sore point in Argenting,
however, and in April, 1982, Argentine troops occupied theidands. The United Kingdom determined to
take them back. It dispatched atask force for this purpose from Greeat Britain. In the timeit took for the
British forceto arrive off the Falklands, effortswere madeto resolve the controversy. Argentinarefused any

3 1d. at 4751
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peaceful solutionwhich did not guarantee ultimate Argentine sovereignty over theidands. The British landed
on May 21, 1982, and the Argentine forces surrendered on June 14.

The Security Council determined that the invasion was a Abreach of the peace@but the dominant
internationa reaction wasadesireto avert armed conflict between Argentinaand the United Kingdom. After
unsuccessful effortsto mediate, the United States imposed economic sanctions on Argentinaand provided
assstanceto the British. The European Community, somewhat unenthusiagticaly, asoimposed sanctionson
Argentina. The Mesting of Foreign Ministersof Satespartiesto the Rio Treaty adopted aresolution on May
29 condemning the efforts by the United Kingdom to retake the idands, but took no steps to provide
concrete assistance to Argentina®
7. lrag/Kuwait 1990-91

On August 2, 1990, Irag=s army overran Kuwait. Irag sought to incorporate Kuwait in order to
take advantage of itsoil wedlth, to diminate the debt Iraq owed for Kuwait=sfinancid support during lrag=s
war with Iran, and for reasons of prestige. Third States reacted strongly and negatively. The United States,
the United Kingdom and the Soviet Union were al convinced that the conquest was a flagrant violation of
internationa law. The United States was aso concerned about the threat posed by Iragi control of alarge
portionof theworld=sail. The Security Council, on August 2, determined that the invasion amounted to a
breach of the peace under Chapter VII of the Charter. On August 6, it imposed mandatory economic
sanctions on Irag. By late Augug, the United States had persuaded Saudi Arabia to request defense
assstance, and amultinationa force was assembled in Saudi Arabiato defend that kingdom from any Iraqi
assault. In addition to the United States, France, the United Kingdom, Egypt and Syria al sent ground
troops. A totd of twenty- three states contributed naval forcesto enforce the blockade of Irag imposed by
the Security Council on August 25. On November 29, 1990, the Security Council authorized States
cooperating with Kuwait to useAd | necessary means@Xo expel Iragi forcesfrom Kuwait if Irag had falled to

® |d. at 52-55.



25

comply with the Security Council=sresolution by January 15, 1991. Effortsto persuade Irag to withdraw
failed, and on January 16, 1991, the United States, the United Kingdom, France and Saudi Arabiabegan a
very heavy ar campaign againg Irag. After Irag failed to comply with further ultimatums, the ground forces
assembled in Saudi Arabiaattacked Iragi positionsin Kuwait on February 24. By February 28, Iragi forces
had been forced from Kuwait after suffering severe military defests, on that day, Iraq accepted the Security
Counadl=s terms for a cease-fire.

While many states did not actively contribute to the efforts againgt Iraqg, a surprisingly large number
did. Further, no state provided Iraq with anything other than verbal support®
Analysis

One gtriking agpect of thislist of conflictsistheir reatively smal number. Nine atemptsto acquire
territory over aforty-threeyear period isnot that many. Further, it ssemsclear that internationa reactionto
such territoria seizures depended onthe circumstancesof thesaizure. Thus, whentheterritory seized wasan
areasubject to European colonia control but inhabited by aprimarily non European populaion, many sates
acquiesced in or openly inggted the inveder. Similarly, when the area had, in the recent past, been a
European colony but had not yet been recognized as a state, conquest by aneighboring state triggered only
acquiescence. Similarly, what could be seen as the restoration of China=s Acolonia@control of Tibet
arousd no international opposition. However, when the invaded territory was not a European colony and
was clearly consgdered by the internationa community to be part of the territory of the defending state, the
internationa reaction was generaly strongly negative. Somdia=s invasion of the Ogaden, the Argentine
attempt to conquer the Falklands, and Irag=s subjugation of Kuwait dl aroused sgnificant internationa
opposition. This observation, however, makes dl the more surprising the agpparent lack of internationd
interest in the Iran/Iraq war. One wonders if the fact that the victim gtate, Iran, was dso something of an

internationa pariah affected the reponse of theinternational community. Nonethel ess, the foregoing record

® |d. at 5558.
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suggests the following rule of cusomary internationd law: it isunlawful for agtae to forcibly saize territory
from another state when theterritory in questionisunderstood internationdly to be subject to the sovereignty
of the gate from which it istaken, and when the territory isnot aEuropean colony. Note, however, thelimits
of thisrule: it does not apply to seizures of European colonies, and it does not gpply to seizures of territory
whose gatusisin dispute, as for example isthe Stuation of Kashmir.

C. Effortsto Forcibly Change the Government of Another State

States have used force in an effort to change the regime of another state severa times since World
War |I. Internationd reaction to such efforts has varied greetly, depending on the circumstances. Aswill be
seen, some such efforts were greeted with acquiescence, some encountered purely verba criticisms, and
some were actively opposed by third states.

1. United States/Guatemala 1954

Concerned by what it saw as the Communist leanings of the administration of President Arbenz of
Guatemala, the United States secretly organized acoup to overthrow Arbenz=sgovernment. Thedecison
to actudly launch the coup was taken after Guatemal areceived a shipment of armsfrom Czechodovakiain
May, 1954. The United States, whose role in the coup was not known at the time, had its very smdll force
of Guatemdan exiles invade that country from bases in Honduras on June 17, 1954. The invasion was
supported by air raids flown by CIA employees from bases in Nicaraguaand, in particular, by propaganda
broadcasts from aradio sation which caled itself AVoice of Liberation. @Thesebroadcastsand theair raids
combined to destroy the morae of the government and to produce a demand from the army that Arbenz
ether resgn or come to terms with the invaders. He resigned on June 27.

Guatemda=s efforts to take the matter to the Security Council were unsuccessful. On June 20,
Guatemda gppeared before the Council, claiming to be the victim of aggresson from Honduras and
Nicaragua. A Brazilian/Colombian resolution referring the matter to the Organization of American States
(OAS) was accepted by al members of the Security Council except the Soviet Union, which vetoed it. The
Council refused even to place the matter on the agendawhen Guatemdaraised it again on June 25; Brazil,
Colombia and the United States argued that the OAS was dl ready deding with the matter, and the United
States pressured the United Kingdom and Franceto abstain on the agendavote. Infact, however, the OAS
was not dedling with the matter. Arbenz did not agreeto receive afact-finding misson until after the June 25
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vote, and themission did not depart until the day after Arbenz resgned. Sinceits misson was overtaken by
events, it never arrived in Guatemda City.

While the United States= success in concedling its role in this matter obvioudy limited third state
reection to its behavior, it is important to note that part of the hestancy of Latin American states in
responding to the coup flowed from their own fear of Communism in the hemisphere
2. Soviet Union/Hungary 1956

On October 24, 1956, after massive public demonstrations of discontent, the Central Committee of
the Hungarian Worker=s party appointed Imre Nagy as prime minister and Janos Kadar as party leader.
Nagy responded to demands of the demongtrators by ending the one-party state and promising free
elections. Although the gppointments of Nagy and Kédar had been gpproved by representatives of the
Centrd Committee of the Communist Party of the Soviet Union, the Soviet Union after Nagy=sresponseto
the demongtrations became concerned at the possibility of losing control of Hungary and at therisk of unrest
in other East European states. It therefore decided to intervenein Hungary. Representatives of the Soviet
Central Committee met with Nagy on October 30, agreeing to withdraw Soviet troops from Hungary and
raising no objection to amulti- party government. Thefollowing night, Soviet troopsbeganwithdrawing from
Budapest. At the sametime, however, other Soviet troopsinvaded Hungary. By the middle of November,
the Soviet units had crushed the Hungarian popular forces, inflicting heavy casudties. The Soviet Union
judtified its action by reference to an invitation from Kadar, who had formed a government after leaving
Budapest on November 1 and alying himsdf with the Soviet Union.

% |d. at 209-211.
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Internationd reaction to theinvason waslimited. The Generd Assembly adopted resolutionshardily
criticizing the Soviet Union and the new Hungarian government immediately after the invasion, and in 1957
and 1958, but not subsequently. 1n 1957 and in subsequent sessions until 1963, the General Assembly=s
Credentials Committee recommended taking no decision on the credential s of the Hungarian delegation, but
thisrecommendation had no effect on the capacity of that delegationto vote. Asidefrom theseactionswithin
the United Nations, however, there was little reaction to the invasion. Indeed, the United States had made
clear to the Soviet Union in |ate October that it would not interfere; in 1957, the United States recalled its
ambassador from Hungary, but did not break off diplomatic relations. And, of course, the actions of the
United Nations and the United States were directed at Hungary, not at the state which had carried out the
invasion, the Soviet Union.*

3. United States/Cuba 1961

In 1960, the United States began organizing aforce of Cuban exiles which wasintended to invade
Cuba, thereby sparking a popular revolt that would overthrow the Communist government of that State.
When President Kennedy took officein 1961 and was informed of the plan, he permitted it to go forward.
On April 14, Kennedy ordered that theinvasion proceed. Theexileforce, which had trained in Guatemda
with that Sate=s cooperation, departed for Cubaon that day from Nicaragua, with Nicaraguan government
cooperation. On April 15, CIA aircraft flown from Nicaragua by Cuban exilescarried out raids on Cuban
military airfieds, two of the planes proceeding to Floridawhere they were caled defectors from the Cuban
ar force. When Cuba attacked the United States in the United Nations because of the raid, the United
States cancelled plans for further air support of the invasion. The invasion itsdlf took place on April 17; it
sparked no popular uprising, and the invaders were forced to surrender on April 19.

® |d. at 211-213.
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The United States, Honduras and Nicaragua al denied any connection to the invason. Inthe
Generd Assembly, only Communist states directly attacked the United States, but other states made
satements implying their belief in American respongibility. The only resolution the Generd Assembly was
able to adopt caled only for peaceful action to remove tenson. A Mexican resolution ingsting on the
importance of nortintervention attracted amgjority of lessthan the two- thirdsrequired for adoption. Outside
the General Assembly, statementswere made calling for norrintervention or criticizing actionstaken againgt
Cuba, but not specificaly condemning the United States. No other form of disapprova was expressed*
4. United SatesyDominican Republic 1965

In 1963, President Juan Bosch of the Dominican Republic was overthrown inamilitary coup. There
remained groups supporting Bosch in the country, however, leading to efforts, on April 24, 1965, to arrest
somemilitary officersthought to belinked to pro-Bosch forces. The net effect of these effortswasto trigger
apro-Boschuprising. By April 27, poorly disciplined pro- Bosch forces controlled important parts of Santo
Domingo, the capitd; an anti-Bosch military junta had forces outsde the city.

In the face of fears for the safety of American citizens and of reports that the pro-Bosch forces
included many Communists, the United Statesinserted military units. Marineslanded on April 28, U.S. Navy
vesd s having been off the Dominican coast Sncethe crisisbegan. Reportsof more Communigts, probably
imaginary atrocities, and the weakness of the anti- Bosch juntaled to adecision to dispatch moretroops. A
total of 23,000 American military personne were in the country by May 8. By May 2, U.S. Presdant
Lyndon Johnson had added to his earlier judtification for the intervention - that of evacuaing American
ctizens - arefusd to tolerate the creation of another Communist government in the Western Hemisphere.

The Council of the OAS on April 30 cdled for a cease-fire in the Dominican Republic and dso
authorized the establishment of an internationa security zone in Santo Domingo in the area where non

Dominicans had been assembling for evacuation. On the same day, the Council authorized the cdling of a

% |d. at 213-215.
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Mesting of Consultation of Foreign Ministers, on May 1, the Meeting of Consultation authorized the sending
of agpecid committee composed of representatives of five Latin American statesto investigate and to seek
to re-establish peace.

OnMay 6, the M eeting of Conaultation authorized the establishment in the Dominican Republic of an
I nter- American Peace Force, intended to absorb the American force and bring it under the direction of the
OAS. After that date, the United States made no further unilateral moves with itstroops. After the Inter-
American force was formadly established, it began to withdraw troops. Ultimatdly, Sx other dtates
contributed troops to the force. By the end of May, the United States had abandoned unilaterd effortsto
find a politica solution. That task fell to a committee established by the Meeting of Conaultation, the
committee including the United States ambassador to the OAS. The committee was able to bring about an
agreement establishing aprovisond government, and under which dectionswerehddin June, 1966. All of
the peace force had departed the Dominican Republic by September, 1966.

Asdefrom the actions of the OAS, the matter was discussed in the United Nations. A mgjority of
the Security Council rgjected resolutions offered by the Soviet Union condemning theintervention and caling
for an American withdrawa. Therewas criticism of the United Statesin the General Assembly, but no red
support for resolutions directly attacking the actions of the United States.*’

5. Soviet Union et al./Czechoslovakia 1967

In early 1968, the Communigt Party of Czechodovakiainitiated a number of liberaizing measures,
permitting greeter individua freedom and aso transferring authority from the party to the government of
Czechodovakia. While Czechodovak officids frequently affirmed their loyalty to the Soviet Union and the
Warsaw Pact, other persons, taking advantage of the more liberal aimosphere, called for changesin foreign
and defense policies, and attacked the Soviet Union. Between January and August, 1968, at meetingsof the
Communist Parties of the Warsaw Pact member states, Czechod ovak party |eaders sought to reassuretheir

% 1d. at 219-224.
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confreres, who in turn demanded that the Czechodovak Party reassert control of the mass mediaand limit
individua freedom. Complaints regarding the Czechodovak falures in this regard were contained in an
August 17 letter from the Communist Party of the Soviet Union to the Czechodovak party. On August 20,
thearmiesof the Soviet Union, Bulgaria, the German Democratic Republic, Hungary and Poland invaded and
quickly subdued Czechodovakia, which did not resst. Apparently, the Soviet Union feared thet the ideas
behind the Czechod ovak reforms could lead to lass of Communist control of Czechodovakiaor aweskening
of theWarsaw Pact and could, ultimately, spill over into the other East European states or the Soviet Union.
Thereactionsof other sateswereweak. The United States announced it would limit itsresponseto
the United Nations because of the importance of arms control talks with the Soviet Union. In the Generd
Assembly, no resolution critical of the Soviet Union was proposed, though there were critica speeches. In
the Security Council, not only was acondemnatory resol ution defeated by the Soviet veto, but Algeria, India
and Pakistan all abstained.®
6. Tanzania/Uganda 1978-89

% |d. at 224-226.
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In October, 1978, Uganda invaded the part of Tanzania with which it sharesaborder. Ugandan
troops withdrew by mid-November, but not before inflicting atrocities upon the inhabitants of the areaand
consderablematerial damage. Uganda controlsthe high ground aong thisborder, and Tanzanian authorities
therefore concluded that this portion of their border could not be secure aslong as Idi Amin controlled the
Ugandan government. Tanzaniatherefore invaded Ugandain January, 1979, with the god of replacing the
Amin government. Their troopswere accompanied by Ugandan exiles. Amin=sforceshad been routed, the
capitd taken, and a new government sworn in by mid-April. The members of the new government were
Ugandan exiles, chosen at aconferencein Tanzaniahed under Tanzanian government authority. Duetothe
dfficultiesthe new government faced, Tanzanian troops remained in Ugandauntil May, 1981. A few dates
provided financid assstance to Tanzania during the fighting, and Mozambique sent troops. A number of
African gates, India, the permanent members of the Security Council, and the European Community
expressed gpprova of the new government in variouswaysamost immediatdly. Severd Mudim statesand
Nigeriacriticized Tanzania, and the Idamic Conference provided $4 million to Amin, but the OAU took no
position on the matter and Uganda did not raise the matter in the United Nations, at the urging of other
African gtates. Thereis some reason to believe that the wesk reaction to theinvasion reflected international
revulsion at the poor human rights record of the Amin regime.*

7. Vietnanm/Kampuchea 1978-1989

In December, 1978, Vietnam invaded the neighboring state of Democratic Kampuchea. By January
10, 1979, a new government - the People=s Republic of Kampuchea - had been established and the
Kampuchean army routed. However, Communist and non Communist guerillas remained active, and
Vietnam maintained largeforcesinthe country. In April, 1985, Vietnam announced itsintention to withdraw
by 1995; it moved this date up to 1990 in August, 1985. Vietnamese troops had been withdrawn by
September, 1990. Fighting continued between the government of the People=s Republic and its opponents

® |d. at 4042.
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until a UN-brokered agreement was signed on October 23, 1991, this agreement led to a period of UN
adminigration, followed by €ections which established a new government.

Vietnam had judtified itsinvasion by reference to Kampuchean border incursions prior to December,
1978, and a so made reference to the horrible human rights record of Democratic Kampuchea. However, it
appearsthat Vietnam was primarily motivated by its desireto assumethe de facto leadership of Indo-China,
and the necessity of overcoming Kampuchean resstance to thisidea if it wasto succeed.

Third state reaction to Vietnam=sactionswas strongly negative. Chinaattacked Vietnam=snathen
border in February, 1979, partly to punish Vietname= saction; Chinainformed the United States of itsplanned
attack prior to carrying it out, but the United States did not object. The Generd Assembly seated the
Democratic Kampuchean delegation rather than the delegation of the People=s Republic of Kampuchea
each year from 1979 through 1988 and adopted resolutions caling for the withdrawa of foreign forces.
ASEAN echoed that position, and the European Community and Japan each imposed embagoes on
Vietnam. Although the Soviet Union had originaly supported Vietnam because of the two states= mutud
concerns about Chinaand had, at thetime of theinvasion vetoed a Security Council resolution caling for the
withdrawa of foreign forcesfrom Kampuchea- with thirteen of the fourteen other Security Council members
supporting theresolution - even the Soviet Union pressured Vietnam to withdraw after the Gorbechev regime
took power. Apparently, dl of this externa pressure explains Vietname=s actua withdrawal in 1990.%

8. France/Central African Empire 1979

01d. at 42-44.
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France overthrew Emperor Bokassa | of the Central African Empire on September 20, 1979,
replacing him with the former president of what had been, prior to Bokassa, the Centrd African Republic.
France, which had provided extensive economic aid to Bokassa, apparently acted in part because of
embarrassment at Bokassa=s notoriousviolationsof human rightsand in part because of growing opposition
within the country from persons not terribly sympathetic to France=seconomic interestsinthe Empire. Also,
Bokassa had been making effortsto cultivate Libya. that state, aswell as Benin and Chad publicly criticized
the invasion, while Zaire and Sengd expressed support for it. There is aso reason to believe that France

received private criticiam from others of its African dlies. Neither the United Nations nor the OAU

conddered the matter.
9. Soviet Union/Afghanistan 1979-89
In December, 1979, the Soviet Union faced an awkward Situation in Afghanistan. In April, 1978, a
Marxig-Leninist party, the People=s Democratic Party of Afghanistan (PDPA), had seized power inacoup.
The PDPA=s socia and economic program aroused grest resentment and provoked armed opposition.
The situation was very bad for the PDPA by thefdl of 1979, when PDPA defense minister Hafizullah Amin,
the leading exponent of the harsh measures which had led to the war, seized power. The Soviet Union
became convinced that, under Amin, the PDPA waslikely to be defeated. Such adefeat, inturn, would lead
to the emergence of a government unfriendly to the Soviet Union in a Sate on the Union=s border. The
Soviet Union therefore decided to intervene in Afghanigtan. Its invason began on December 19. On
December 27, Amin was killed as Soviet troops sought to arrest him. On the same day, Babrik Karmal, a
PDPA leader more moderate than Amin, announced in aradio broadcast from Soviet territory hissaizure of
power and arequest for assistance from the Soviet Union.
Over the next eight years, the Soviet Union became enmeshed in a guerilla wer. The guerillas
received extensive support from Pakistan and the United States. In December, 1986, the Gorbachev
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government informed Ngjibullah - Karmal=s successor - that the Soviet Union would be withdrawing its
forces. An announcement by the Soviet Union in early 1988 that it would begin itswithdrawd in that year
led to an agreement in April, 1988, between Afghanistan, Pakistan, the Soviet Union and the United States.
Under that agreement, Afghanistan and Pakistan undertook to refrain from interfering in each other=sintamd
affairs. The Soviet Union and the United States guaranteed the agreement, and dso agreed that, if the Soviet
Union continued to aid the PDPA, the United States could provide ad to the guerillas. The Soviet
withdrawa wascomplete by February, 1989. The PDPA continued to resist theguerillas. Inlate 1990, the
Soviet Union and the United States agreed to stop providing arms to their respective clients. The PDPA
findly collgpsed in April, 1992, the rebels seized power, and the unrest continued.

Inaddition to the actions of the United States and Pakistan discussed above, alarge number of states
took other actions to punish the Soviet Union. The United States refused to ratify and important arms
limitation treaty and imposed economic sanctions. The United Kingdom, Canada, New Zedland and the
European Community aso imposed economic sanctions. A number of states denounced the invasion,
imposed diplomatic sanctions, and boycotted the 1980 Mascow Olympic Games. The General Assembly
adopted resolutions demanding the withdrawa of foreign troops from Afghanistan in each year from 1981
through 1987, the 1987 resol ution attracting more votes than the 1981 resolution. The declinein the Soviet
Unioresinternationd standing and the practicd difficultiesthis declineimposed in terms of itsrelaionswith
other states was an important factor in its decision to withdraw from the Afghanistan.*

10. United Sates, Honduras, Argentina/Nicaragua 1981-88
In 1979, &fter the overthrow of the Somoza dictatorship in Nicaragua by the Sandinistas, interna
opponents of the new regime began an effort to overthrow the new government. In 1980, Honduras began
supplying the insurgents with arms and offered them abaseinitsterritory; in 1981, Argentinawas providing
theinsurgentswith money, training, and advisors. Both of these states gpparently acted because of ideologica

2 1d. at 44-46.
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opposition to the Sandinistas. In the meantime, relations between the Carter adminigtration in the United
States and Nicaragua deteriorated as President Carter cameto concludethat Nicaraguawas providing aid to
the opponents of the government of El Salvador. Carter suspended aid to Nicaragua on the last day of his
term. In April, 1981, the new Reagan adminigiration terminated aid to Nicaragua. While the adminigtration
acknowledged that Nicaraguahad terminated itsaid to the Salvadorean rebdl s, it claimed that Nicaraguawas
providing other sorts of assstance. In fact, however, the United States, had decided to support efforts to
overthrow the Sandinistas, or at least to force them to democratize, fearing the threat they posed to other
Centra American states. In August, President Reagan authorized covert operations by the CIA to interfere
with arms shipments from Nicaragua to rebels in other states; this order led the CIA to begin organizing a
political superstructure for the rebel groups that had started to organize in 1979. In November, President
Reagan authorized the CIA to fund and direct the Nicaraguan rebels, which became known as the FDN.
After arebd attack in March, 1982, the Sandinistas initiated a domestic crackdown. In the next month,
former Sandinista supporters denounced them and in June formed a second anti- Sandinista group, ARDE,
digtinct from the FDN. Both ARDE and American Indian groups opposed to the Sandinistasreceived CIA
adinther effortsto overthrow the Sandinistas, though the CIA controlled these groupsto alesser extent than
it did the FDN.

Subsequently, the United States organized speedboat attacks on Nicaraguan petroleum storage
facilities and, early in 1984, laid mines in Nicaraguan waters. When the mines damaged non Nicaraguan
merchant vessd's and sank two Nicaraguan fishing boets, the resulting publicity led Congressto cut off aidto
the Nicaraguan rebels. The administration reacted by obtaining substituted funding from Saudi Arabiaand
Brunei. When the facts of the so-caled Iran-contraaffair, of which this funding scheme was ane dement,
became publicin thewinter of 1986-87, the administration came under pressureto seek apesceful solutionto
the Centrd American fighting. The Spesker of the United States House of Representative, Jm Wright,
assged theadminigtration, and supported aninitiative by Presdent Ariasof CostaRica That initiativeledto
apeace plan endorsed by the presidents of Central American countries in August, 1987. On March 21%,
1988, however, the Sandinistas and their opponents agreed to a cease-fire.

The primary reaction of third statesto this Situation was to seek a peaceful resolution. A number of
American states, the OAS and the United Nationsbecameinvolved in thiseffort. The United Nationsand the
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OASdso provided crucid assstance for the 1990 Nicaraguan el ections and the demohilization of therebels.
The United Stateswas extengively criticized for itsactionsin Nicaragua. Security Council debates beginning
in 1983 took this tone; the United States was on severa occasions the lone negative vote on resolutions
condemning itsmining, itsembargoes of Nicaragua, and itsrefusd to abide by the decison of theInternationd
Court of Justice holding American support for the rebels to be unlawful. There were aso a number of
resolutions adopted by the Generd Assembly criticizing the United States. However, no sanctions were
imposed on the United States. Nor were Honduras or Nicaragua criticized, despite the former=sproviding
bases for the rebels and the latter=s incursions into Honduras™
11. India/Sri Lanka 1983-90

The civil war in Si Lanka between the Sinhdese mgority dominated government and the Tamil
minority aroused intenseinterestinIndia Sri Lankahad sought closer relationswith the United Statesand the
ASEAN dates, which ran counter to India=s desire to dominate the whole of South Asa Also, the Tamil
population of southern Indiastrongly supported the Sri Lankan Tamils, and the Indian government sought to
avoid offending the Indian Tamils

India=sinterest manifested itself inarming and training Tamil militants, including the Liberation Tigers
of Tamil Edam (LTTE) and in unsuccessful effortsto mediate. 1n 1987, Sri Lanka determined to open an
offengve agang Tamil militants. These operations, in May, caused heavy civilian casudties and triggered
Indian protests, but Sri Lankapersisted. On June 3, 1987, an Indian food convoy heading for Tamil areas of
Sri Lankawasturned back by the Sri Lankan navy. On June4, Indian aircraft, escorted by Indian warplanes,
dropped relief suppliesover Tamil areasof Sri Larka. After thisairdrop, the Sri Lankan military curtailed its
activities. By the end of July, 1987, Indiaand Sri Lanka had reached a far-reaching agreement: Sri Lanka
would agreeto acesse-fireinthecivil war and pull itstroopsback to their barracks, the Tamil militantswould

surrender their arms, Indiawould close the militants= basesin India, Indiawould provide military assstanceto

1d. at 227-232.



38

carry out the agreement upon the request of the Sri Lankan government, eections would be held in Tamil
areasof S Lankaand Sri Lankawould coordinate with India dements of its foreign and defense policies.
The agreement became effective on July 29, 1987; Si Lanka requested Indian military assstance the next
day.

The Tamil militants, in particular the LTTE, had not been consulted during the negatiations, and
refused to surrender their arms. Indiaconcluded that it would have to use force to disarm the militants; when
itdid so, it found itself at war. Over the next two years, Indiawas unable to defeat the Tamils. OnJunel,
1989, the president of Sri Lanka asked Indiato withdraw its troops. India was reluctant to do o, in part
because of fears of disorder in Sri Lanka but also because it was reluctant to risk the loss of prestige thet it
thought would follow its deferring to Sri Lanka, 1989 being an dection year. The fact that the war was
gdemated, however, provided Indiaapowerful incentiveto pull itstroopsout. A withdrawa agreement was
reached in September, 1989, and the last Indian troops left Sri Lankain March, 1990.

There was little third state reaction to this series of events. At the time of India=s actionsin June,
1987, Sri Lanka was unable to gain the support of any permanent member of the Security Council, and
therefore did not raise the matter in that forum. Therewas some criticism of the actions of June, but none of
the July agreement. Indeed, a number of gtates, including the United States, welcomed that agreement,
despite the Indian oversight of Sri Lankan defense policy that the agreement established. Likewise, India=s
initid reluctance to heed the Sri Lankan withdrawa request in 1989 drew some criticism, but evoked no
foreign pressure.*

12. United States/Grenada 1983

In 1981, relations between Grenada and the United States were not warm. Grenada=s government

was leftist in orientation, received arms from Cuba, the Soviet Union, and North Korea, and maintained

relaively large armed forces despite the military weekness of itsneighbors. Also, Grenadawas congtructing
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anairport with arunway long enough for very largejet arcraft; the United States feared that the airport would
be used for military purposes by Cubaand the Soviet Union. Over the next two years, however, Grenadan
Prime Minigter Bishop moderated his policies, convinced that hodtility to the United States was costly for
Grenada. This moderation was resisted by other members of Grenada=s government, who were more
doctrinairein their Marxism than was Bishop. Themilitary likewise was opposed to Bishop=spalicies. This
Stuation culminated in what amounted to a coup on October 19, 1983; Bishop and a number of his
supporters were murdered, and a number of civilians were aso killed. Power was assumed by amilitary
council, which immediately sought to reassure foreigners on theidand and stated thet dl who wished to leave
could do so when the airport reopened on October 24.

The United States had some concerns for the safety of American citizenson Grenada. Further, the
Organization of Eastern Caribbean States - composed of very smdl idand states - aswell as Jamaicaand
Barbados decided, on October 21, to impose diplomatic and economic sanctions against the new
government, and requested American military intervention on October 22. The United States decided to
intervene on October 23, fearing to be seen asimpotent and a so concerned about the spread of Communism
- dthough Cuba had not welcomed the coup. American resolve on this scorewas reinforced whenthe U.S.
Marine barracks in Beirut, Lebanon, was destroyed by a suicide bomber; President Reagan fdt that the
United States must show resolveinthe circumstances. Reagan ordered that the invasion proceed on October
24. 1t took place the fallowing day. The troops involved were dmost entirdly American, dthough police
contingents from Caribbean states were landed on October 28, by which time the fighting was over and the
revolution council overthrown. American combat troops had left by December 15 and a new government
was chosen by dectionsin 1984. Thelast American noncombat troops left in 1985. 1t should be noted thet
the intervention was quite popular in Grenada.

The motives for the intervention were mainly ideologicd. Variousjustificationswere offered, but al
were doubtful. More specificaly, the United States cited an invitation by the Governor- Genera of Grenada,
but it was unclear whether the invitation preceded the invasion and whether the Governor-Generd had the
authority to issueit. Likewise, the invitation from the Eastern Caribbean states was of doubtful relevance,
sncethetreaty establishing their organization did not confer on the organization to intervenein the members=

internd affairs. The need to protect foreigners was advanced as a judtification, but it was unclear that
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foreignerswere in danger or that they could not have been evacuated without overthrowing the government.

Internationa reaction to the intervention was negative but purely rhetoricd. The United States vetoed
a Security Council resolution deploring the invason as unlawful and the Generd Assembly adopted a
resolution to the same effect. A number of American alies supported one or both resolutions. However, no
sanctionswereimposed, and the new Grenadan government was seated by the General Assembly in 1984
13. United States/Panama 1989

Relations between the United States and Panamawere very bad by 1989. Panamawas at that time
dominated by amilitary dictator, Manuel Noreiga. Noreiga had been indicted in the United States for drug
trafficking in 1988, and in May, 1988, nullified a presdentia dection in Panama that had been won by a
political opponent, Guillermo Endara.  After the United Sates imposed certain sanctions on Panama in
November, 1989, the Panamanian National Assembly declared Panama to be in a state of war with the
United States on December 15. On December 16, one American Marine was killed at a Panamanian
roadblock, and an American nava officer was beaten. On December 17, the United States decided to
invade. Theinvasontook placeon December 20. Endarawasswornin asPresident on an Americanbasein
Panamashortly beforetheinvasion. Thelarge American force quickly overcame resistance; American troop
strength was down to pre-invasion levels by February 20.

The Americans had no red judification for the invasion. There was little evidence of any military
threet from Panamato American forces, or of any danger to American lives. The United Statesrdied in part
on the Panama cand treaties, but those instruments confer no obvious authority on the United States to
overthrow Panama=sgovernment. The United States aso claimed to be supporting democracy and fighting
drug trafficking, but the legd adequacy of such mativesis doubtful.

5 1d. at 234-238.
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In any event, international reaction was mixed. The dlies of the United States supported it in the
Security Council and in the Genera Assembly. The latter adopted a critica resolution, but the margin was
only 75-20-39. Further, therepresentative of the new Panamanian government was seeted by the Assembly.

The OAS adopted a resolution Aregretting@the invasion. No sanctions were imposed on the United
States.*®
14. NATO/ Yugoslavia 1999

The Kosovo region of Serbia- the main congtituent state of the Federal Republic of Y ugodavia- wes
in the summer of 1998 in a Sate of unrest. The population was 90% ethnic Albanian and was subject to
repression by the Serbian government. That repression increased that summer, with Serbian authorities
perpetrating massacres of honcombatants and hundreds of thousands of persons becoming interna refugees.

Even in the face of Security Council demands for an end to its operations againg civilians, Serbia continued
itspolicy. Inthefal of 1998, NATO placed itsair forces on dert, the last step before beginning acampaign
of aerid bombing of Serbia. At that point, Yugodavia agreed to a monitored cease-fire, an agreement
endorsed by the Security Council. The cease-fire collapsed after a short period, however, and Serbian
repression resumed. In March, 1999, NATO convened amesting between Serbiaand the principa e ement
of the Albanian armed oppostion, the Kosovo Liberation Army. Serbiarefused to accept an agreement, and
NATO thereupon commenced a bombing campaign directed against Serbian forcesin Kosovo and against
Serbiaitsdf. The bombing campaign ended in June, after NATO had begun to hint a using ground forcesin
addition to air forces, with Serbian acceptance of NATO=sterms. The Security Council agreed that the
United Nations would administer Kosovo indefinitely, until its future status was determined. That is, the
Security Council confirmed the results of the bombing and effectively deprived Serbiaof control of part of its
territory.

6 1d. at 238-240.



42

Russia opposed NATO=s action, but there was otherwise little opposition. A Russian Security
Council Resolution condemning the bombing was defested by a vote of 12 againg to only three in favor.
Thereisreason to think that this general acceptance of the bombing resulted from memories of therole played
by Y ugodaviain conniving in the widespread atrocities perpetrated by Bosnian Serb forcesduringthewar in
Bosnia-Herzegovina®’

15. United Sates, United Kingdom, Australia/lragq 2003

On March 19, 2003, the United States, the United Kingdom, and Austrdia attacked Irag®
President Bush of the United States announced the end of major combat operationson May 1, 2003, after the
United States and its dlies had diminated al organized Iragj resistance®

The United States judtified its action by reference to Irag=s failure to abide by Security Council
Resolution 687, which imposed disarmament obligations on Irag,™ arguing thet this non-compliance revived
the authorization to use force againgt Irag in Security Council Resolution 678°; the United States aso
asserted that the attack was necessary Ato defend the United Statesand theinternationad community fromthe
threat posed by Irag.@* The United Kingdom also justified the attack as necessary to enforce Resolution
687, though it did not rely on any authority in Resolution 678.>° Austraia=s position was Smilar to thet of the
United Kingdom, though relying on Resolution 678.>*

4 A. Mark Weisburd, International Law and the Problem of Evil, 34 VAND. J TRANSNAT=L L. 225, 231-33
(2001).

* David E. Sanger & John R. Burns, Bush Orders Start of War on Irag; Missiles Apparently Miss Hussein,
N.Y. TIMES, Mar. 20, 2003, at Al.

*® Michael R. Gordon, Between War and Peace, N.Y. TIMES, May 2, 2003, at A1; David E. Sanger,
After effects: Bush Declares>One Victory in a War on Terror, N.Y. TIMES, May 2, 2003, at A1; Eric Schmitt & Bernard
Weinraub, Pentagon Asserts the Main fighting is Finished in Irag, N.Y. TIMES, Apr. 15, 2003 at Al.

% SC. Res 687, U.N. SCOR, 46" Sess,, 2981% mtg., U.N. Doc. YRES/687 (1991).

51 SC. Res678, U.N. SCOR, 45" Sess,, 2963d mtg., U.N. Doc. SRES/678 (1990).

%2 Letter Dated 20 March 2003 from the Permanent Representative of the United States of America to the
United Nations Addressed to the President of the Security Council, U.N. Doc. §2003/351 (2003).

% Letter Dated 20 March 2003 from the Permanent Representative of the United Kingdom of Great
Britain and Northern Ireland to the United Nations Addressed to the President of the Security Council, U.N. Doc.
S/2003/350 (2003).

% Letter Dated 20 March 2003 from the Permanent Representative of Australia to the United Nations
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The Joint Resolution of the United States Congress authorizing the United Statesto useforce against
Iraq expanded somewhat on the motives of the United States for its attack. Thejoint resolution referred to
Irag=s continued possession of wegpons in violation of Resolution 687, its harboring of terrorigts, and its
repression of itsown citizens, and noted that an American Statute called the Irag Liberation Act called for the
replacement of the government of Irag.>

It should be noted that the legdl justifications offered by the attackers were questionable. Asl have
argued in more detail elsewhere, the Security Council Resolutions on which the United States and Audtrdia
rdlied do not authorize individua states to use force without the approva of the Security Council.*® No one
argued that Irag was threstening an imminent attack on anyone, or that therewasany risk in Irag of greet |oss
of life because of governmentd violations of human rights. While Irag was universdly, if gpparently
incorrectly, supposed to have refused to abide by Security Council decisonsunder chapter VI requiring lragi
disarmament, the structure of the United Nations gppearsto offer no lavful meansto ded with such arefusd if
any permanent member of the Security Council is determined to block action.

Therewas considerable and vigorousinternationd criticism of the attack on Irag. Whileanumber of

Addressed to the President of the Security Council, U.N. Doc. §2003/352 (2003).

% Authorization for Use of Military Force Against Iraq Resolution of 2002, Pub. L. 107-243, 116 Stat. 1498
(2002).

% A.Mark Weisburd, The War in Iraq and the Dilemma of the International Control of the Use of Force,
39 Tex.J. INT=L L. (forthcoming).
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states assisted the United States and United Kingdom with peace-keeping after May, 2003,>” many others
publicly labeled the attack unlawful and refused to assigt in the occupation of Irag. No state has imposed
sanctions on the United States or the United Kingdom, however. Also, the Security Council hastaken steps
to assigt in the recongtruction of Irag®® and has characterized the Governing Council appointed by the
occupying powers as embodying the sovereignty of Irag.>®
Analysis

In each of thesefifteen conflicts, statesused forceto change, or attempt to change, the governments of
other states. International reaction to these actions was quite varied. Vietnameseffort to ingtal a puppet
government in Kampucheaand the Soviet Union=ssimilar attempt in Afghanistan evoked harsh criticism and
concrete internationd sanctions. On the other hand, American actions in Cuba, the Dominican Republic,
Nicaragua, Grenada and Panama drew criticism but no sanctions. The sameistrue of the actions by the
Soviet Union in Hungary and Czechodovakia France=s intervention in the Centra African Empire was
amog ignored. Theactions of Tanzaniain Ugandaand of Indiain Sri Lankacould be said to have received
internationa support, rather than criticism. The Kosovo action was welcomed by some states and strongly

%" See Coalition Provisional Authority Press Release 20031211 (2003) available at
http://cpa-irag.org/pressrel eases/20031211_Coalition_Country_List.pdf (last visited May 12, 2004).

% S.C.Res.1483, U.N. SCOR, 57" Sess., 4761% mtg., U.N. Doc. YRES/1483 (2003); S.C. Res.1500, U.N. SCOR,
57" Sess,, 4808" mtg., U.N. Doc. SRES/1500 (2003).

% S.C.Res1511, U.N. SCOR, 58" Sess,, 4844" mtg., U.N. Doc. YRES/1511 (2003).
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opposed by afew. The conquest of Irag has generated vituperative criticism, but no sanctions.

Despite the variety of reactions to these interventions, it would gppear that one caninfer arulefrom
them. In the cases of the American intervention in the Western Hemisphere, in those involving the Soviet
Union in Eastern Europe, in the French case, and in the Indian case, what was involved was a great power
intervening in a state within its sphere of influence. Of course, the concept of a gphere of influence has no
forma gtatusin internationd law. However, asapractica matter, it is obvious that the world is prepared to
accept theredlity that powerful stateswill dominate certain of their weeker neighborsor, inthe case of France,
former colonies. Inthe Afghan and Kampuchean cases, however, theintervening sate was not intervening in
its sphere of influence but seeking to extend that sphere, over the objections of the affected state. It wasin
these cases, where the use of force sought to ater rather than to maintain the status quo inthe region, that the
internationa reaction wasmost negative. Theremaining casesaredifficult to dassfy. Tanzania=soverthrow
of Amin could plausibly be seen asaningtance of sdf-defense, with theworld=sreection flowingin part from
the universa contempt in which the Idi Amin regime was hdd. Similarly, fears of humanitarian catastrophe
accounted for the broad, though not unanimous, support expressed for the Kosovo bombing.

The most difficult case to analyze is the conquest of Irag. Many states have associated themselves
with thisactioninalimited way, but many others have donedl they could short of actudly imposing sanctions
on the conquerorsto expresstheir dismay. Inthiscase, one may wonder whether areluctanceto trigger the
hodtility of the United States may account for the limited character of the internationd reaction. Thet is, the
United States may smply be too powerful to sanction. Furthermore, it is uncertain what view the inveders
themsdaves may come to take of their action. That is, if the occupation becomes difficult enough, they may
come to repudiate the claims of authority to act unilaterdly which led to the invason. Indeed, it may be
difficult to characterize theinternationa reaction to the conquest until the post- conquest occupation hasended.

Onemay thusdraw from these conflictsthefollowing rule: despite Article 2(4)=sprohibition on uses
of forceagaingt any state=spolitical independence, government changing interventions by great powersacting
within their spheres of influencewill betreated aslawful. However, if astate- whether or not agreet power -
usesforceto change the government of astate not previoudy dominated by it, the use of force will betreated

asunlawful, unlessthereisagood casethat the overthrown government wasavery seriousviolator of human
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rights. The conquest of Iraq is the outstanding exception to these rules, but the outcome of that Situation

remainsto be seen.

I11. Consistency, Universality of the Emer gence of the Rules

Theforegoing discussion has generated three rules of customary internationd law whosehigtorieswill
permit usto investigate the concepts of consstency and uniformity as applied to that body of law asit reates
to the use of force. These rules are: 1)providing assstance to insurgents fighting against European
colonidism™, and uses of force against European colonies by third world states are lawful, while European
colonia powers cannot lawfully use force againg the territory of other states supporting anti-colonid
insurgencies, even if the use of forceisaimed soldy at insurgent bases; 2) using forceto seizedl or apart of
another state=s territoryisunlawful, unlesstheterritory in question isacolony of a European state; however,
conquest of aformer colony is lawful so long as the colony is arguably not a sate itsdlf; 3) usng force to
changethe government of another sateislawful for agreat power actinginitssphere of influence, lavful when
the ousted regimewas avery seriousviolaor of humanrights, and otherwiseunlawful. Thislast rule, however,
does not take account of the conquest of Irag.

Before we can determine what these rulestell us about congstency and uniformity in the customary
internationa law of the use of force, however, we need to examine those concepts. A number of authorities
use the words Aconsistency@and Auniformity @amost synonymoudy.®  However, these words may be
usefully employed to expresstwo different idess. | will usetheterm Aconsistency of practice@to refer tothe

% AEuropean colonialism@ in this context means the control by a European state of an area outside of
Europe and inhabited primarily by persons who are neither European by birth nor descendants of Europeans. It does
not refer to regions distant from Europe inhabited primarily by the descendants of Europeans, nor to entities distant

from Europe dominated by the descendants of Europeans but not under the control of a European state.

61 |AN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 5-6 (5™ ed. 1998); Asylum Case, 1950 1.C.J. 266,
276-77.
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extent to which the uses of force which have given rise to a rule resemble another, without regard to the
identity of the states involved. | will use the term Auniformity of practice@to refer to the extent that rules
appear to apply to dl gates. While this distinction will bresk down in some cases, it can help refine the
discusson.

[t will be smplest to begin our discussion with uniformity of practice, Snce our cases makeit obvious
that customary rules regarding the use of force are not uniform. Thus, European colonia powers face strict
limits in attempting to maintain control of their colonies, while non European states may conquer former
colonieswithout referenceto thewishes of theinhabitants. Invasionsto sazeterritory areunlawful, unlessthe
territory isthat of acolony. Invasonsto change agovernment are unlawful - but not if the government isa
very seriousviolator of human rights, or the invader isagreet power acting within its sphere of influence. In
short, one generdly cannot determine the customary law status of a particular use of force without knowing
both the palitica relationships of the statesinvolved at thetimeforceisused and the political objectives of the
date using force.

Whilerules are not uniform, in that different rules gppear to apply to different dates, it does at least
seem possibleto talk of rulesrelating to particular categories of states- that is, it seems accurateto speak of
rules gpply to Agreat powers actingwithin their soheres of influence@or AEuropean colonid powers.@ We
do nat, that is, face the Stuation of one set of rules governing Albania, a second set gpplying to Andorra, a
third to Argentina, and so on, with different rules for each Sate.

Even this categorization raises difficulties for lawyers, however. Fird, the criteria that mark the
categories are inconsistent with the concept of the sovereign equdity of states. Second, they are quite fluid.
The exigtence of a Asphere of influence @for example, turns on factors which lawyers are ill-equipped to
asess. Likewise, attitudestoward the question whether particular human rightsviolations are seriousenough
tojudtify outsdeintervention havevaried over timefor reasonsthat are difficult to isolate- why isthe aosence
of international intervention to halt the Rwandan genocide seen asafailure of theinternationa systent? while
the mass killings in Bangladesh in 1971 and in Cambodia in the mid->70's evoked no similar reaction?

%2 See, e.g., 10 years after Rwanda genocide, Annan unveils plan to stop future massacres, U.N. News
Service, April 7, 2004, available at
http://www.un.org/apps/news/story.asp?Newsl D=10337& Cr=Rwanda& Cr1=Genocide (last visited May 13, 2004).
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Smilarly, human rights violations in Kasovo in 1999 were treated as judtifications for internationa action
without regard to Serbian sovereignty, while no action was taken with repect to smilar human rights
violationsin Eagt Timor in the same yeer.

Thislack of uniformity with respect to rulesregarding the use of force may beinevitable, however. It
reflectsat least two factors. First, asamatter of fact, tatesare not equal with respect to military power. The
internationd legal system has a various times dedlt with this difference by acknowledging it and conceding
greater legad authority to more powerful states. The example of this phenomenon most familiar to
contemporary observersisthe Security Council of the United Natiors. The veto power of thefive permanent
members puts them in a class separate from the rest of the world with respect to legd control of the use of
force, in that it effectively precludes Council action againgt any permanent member. What is not dways
remembered, however, isthat this arrangement reflects the assumption of the framers of the United Nations
Charter that the United Nations would relatively frequently be called upon to use force to preserve peace®
(an assumption that presumably accounts for the extensive attention given in the Charter to ensuring thet the
United Nations would have both available military forces and a command structure ready to control these
forces™), and that the permanent members would bear the major burden when the use of force was
required.®® In other words, the veto reflected the belief that the world=s main military powers were being
asked to assume specia respongbilities, but would not do so if not accorded specia powers.

Nor wasthis gpproach entirdly innovative. It wassmilar, inthe statusit accorded powerful setes, to
the Concert of Europe. Likethe permanent members, the European great powers under the Concert system

% See, eg., Doc. 391, 111/3/19, 12 U.N.C.1.0. 334, 334 (1945) (question from Canadian delegate regarding
states= obligations to provide military forcesto the organization); Doc. 320, 111/3/15, 12 U.N.C.I.O. Docs. 315, 316

(1945) (observation by Netherlands del egate that smaller states were Abind[ing] themselves, in advance, to go to war
upon adecision of the Security Council.@).

% See UN. CHARTER arts. 43 (special agreements by which members agree to provide military forces on the
call of the Security Council); 44 (ad hoc representation on the Council of state called uponto provide forces under
article 43 but not serving on Council); 45 (obligation to hold air force units Aimmediately available); 46 (plansfor the
use of force to be made by the Military Staff Committee); 47 (creation of Military Staff Committee).

% Thus, the New Zealand delegate to the United Nations Conference on International Organization
observed that Ait was obviousto anybody that if the great nations, who have to set their military forcesinto
operation, were required to do it by amajority vote of a number of small nations which could make no great
contribution, the Organization would fall because of alack of weight,@ Doc. 459, I11/1/22, 11 U.N.C.1.0O. Docs. 332, 334
(1945), and the delegate of the Soviet Union defended the veto by reference to the Aresponsibilities and duties that
would be imposed upon [the permanent members],@id. a 332.
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were accorded primacy because their capacities for action were greater than those of weaker states.®®

Indeed, it seemsthat some such sysem isinevitableaslong asmilitary power isunequadly digtributed
among dates. Given that fact, it will be more expensive to seek to control some dates than it will be to
control others, whilethe number of states capable of overpowering athersmilitarily islikely tobelimited. Asa
practica matter, therefore, it makes sense to accord a specid status to powerful states, since they could not
be controlled anyway and might be induced to use their power, in some cases at least, for other than purdly
sdfish reasons.

The second reason why categorization of states with respect to the use of force seemsinevitable is
that theinternationd value system cannot be static. 1n 1945, stateswere prepared to say that the maintenance
of peace was 0 important a vaue that all states= territoria integrity and political independence were
sacrosanct. But that consensusbroke down almost a once over theissue of European colonidism, asshown
by the international reaction to the Netherlands= efforts to reassart control over Indonesa. Similarly, the
world=swillingnessto ignore massive human rightsviolationsissmply lessin 2004 than it wasin 1945. Itis
most implausible to assume that actions taken againg states who are acting contrary to contemporaneous
grongly held internationa vaues will be evaluated no differently from actions taken againgt states which
conform to such vaues. If vaues change over time, however, it is difficult to see how the law can avoid
dedling with classfications of sateswhich, for dl ther fluidity, seem obviousin the context of the valuesof a
paticular time.

How then do these conclusonsregarding the uniformity of rulesrelateto the question of consstency in
application? Firgt and most obvioudy, it seems clear that the concept of consistency must be gpplied in the
context of an international community in which states= rights with respect to the use of force depend on the
category into which they fal. Within that context, however, it would seem that rules are consistently gpplied,
with respect to uses of force. Thus, every use of force by a colonia power against the territory of a sate

% CLYDE EAGLETON, INTERNATIONAL GOVERNMENT 250-252 (1948).
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assigting aninsurgency triggered internationa disapprova so greet that colonia powers ceased to useforcein
thismanner. Smilarly, al attemptsat territorial conquest, outside the colonid context, were not only treated
asillegitimate, but failed. No invasion to change agovernment carried out by agreat power within its sphere
of influence triggered more than arhetorica response.

It dso seems clear, however, that complete consistency isimpossiblein light of the character of the
rules under which states are allowed to use force. Theserules are permissve. States are never obliged to
useforce. Thus, while uses of force againgt states which massively violate human rights may consstently be
treated as lawful, dl states which massively violate human rights will not have force used againgt them. For
example, no force was used againgt Indonesiain 1999 with respect to widespread human rightsviolationsin
East Timor; foreign troopswereintroduced only after Indonesiaagreed to suchastep. And, asfar asl know,
no one has ever suggested using force againgt Russa because of its dleged human rights violations in
Chechnya. Y et such inaction has not given rise to arguments that force may not be used in any case where
date practice suggests that it is permissible because it is not used in every such case,

Itisimportant to note, however, that the consstency apparently required to creste arule of customary
internationd law in thisareadoes not seem to demand many examples of practice beforearuleis established.
Thus, Francein 1958 agreed to the limitations on the use of force againgt Algerianinsurgentsbased in Tunisa
with, asfar asthe record indicates, little precedent. Y et by 1964, the United Kingdom was unprepared to
defend its own use of force againgt a fort in Yemen in response to an air attack from Yemen on its
protectorate in South Yemen. And by 1969, Portugal=s actions againgt insurgent bases in Zambia earned
Security Council condemnation. While the legd sgnificance of the condemnation is not greet, it is quite
sgnificant thet, after thisincident, Portugal wasrel uctant to attack insurgent basesin countriesbordering onits
colonies. We see, therefore, what appears to be arule created after, at most three instances of practice.

This characterization may, however, misstate the Stuation somewhat. One may speculate that
customary law regarding the use of force will develop on the basis of relatively few actud uses of force. For
onething, uses of force are, and could be predicted to be, uncommon. They are, after dl, costly, they can
eadly lead to difficulties with states not partiesto the conflict in which force is used, and there will dways be
unexpected developments when force is used - and such developments are generally unpleasant. If uses of
force do not take place frequently, atesmust thereforeform their expectationsregarding thelegdity of such
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activity on the basis of the few examples which are available.

Furthermore, many typesof use of forcein the contemporary world arelikely to evoke reactionsfrom
ardatively large number of gtates. For example, when the Soviet Union replaced the Hungarian government,
or the United States did the samething in Grenada, the Generd Assembly of the United Nationshad to decide
whether to seet the delegation from the new government. Likewise, a number of states had occasion to
decide whether to recognize Indonesian sovereignty over East Timor. And Argenting, Bahrain, Brazil, Gabon,
Gambia, Mdaysa and Sovenia al were forced to take a postion regarding the lawfulness of the NATO
atack in Kosovo by virtue of ther sitting on the Security Coundil & the time.®” In such cases, states are
obliged to make adecison with respect to the results of ause of force, even though they were not themselves
involved in hodtilities. And of course, if ardatively large number of Sates take part in the use of force, the
effect on customary internationa law must necessarily be significant. When the entire NATO dliance took
part in military action against Serbiain responseto afear of massve human rightsviolationsin Kosovo, there
was necessarily an impact on the cusomary rule regarding humanitarian intervention.  This effect was
reinforced by the Security Council=s decisivergiection of Russia=s condemnatory resolution,®® but the effect
would have been sgnificant in any case.

Perhaps because so many states have occasion to take positions on give uses of force, it seemsclear
that the rationdes sates offer to judtify their action play littlerolein establishing rules of cusomary internationa
law. Itismoredifficult to deceive agreat many statesthan it isto decelveafew. Inany event, statesdo not,

in practice, fed obliged to accept as true assertions they know to be fase. For example, when Vietnam

8 Judith Miller, Russia=s Move to End Strikes Loses: Margin Isa Surprise, N.Y. TIMES, Mar. 27, 1999, at
A7.

% |qd.
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sought to replace the government of Kampuches, it made reference to the undisputable fact that the
government of Democratic Kampucheahad engaged in dmaost unimaginable violationsof humanrights. The
Vietnamese-ingdled People=s Republic of Kampucheawas not seated in the General Assembly, however,
gpparently because states generally believed that Vietnam had acted in order to reduce Kampucheato a
satellite, and not because of any interest in human rights. Similarly, the Soviet Uniorn=s specious daim that it
had invaded Afghanistan by invitation was not taken serioudy even though, if the claim had been true, it might
arguably have judtified the invasion.

Thereremains one crucia question. As observed above, customary legd rules regarding the use of
force are uniform only within categories. It isnot true that identica rules apply to dl states. Asjust noted,
very little practice seems to be needed to cregte arule of customary law inthisarea. So - could therebea
Stuation where, through perhaps oneingtance of practice, one Sate establishesitsdlf asbeinginalegd classof
one, subject to essentialy no redtrictions? Thisissue, of course, israised by the actions of the United Statesin
conquering and administering Iraq largdy unilaterdly, and aso by the Nationd Security Strategy™
promulgated by the United States. That Strategy regjectsimminence of attack asacondition ontheright to saif
defense, insisting on the lawfulness of preemption.” It also callsfor American armed forcesAstrong enough
to dissuade potentid adversaries from pursuing a military build-up in hopes of surpassing, or equding, the
power of the United States.@" Certainly, the United States seeksto bein aclass by itsdf, at least asfar as
actual power is concerned.

Isthisresult legally possible? Of courseitis. Internationa law can take any form stateschoose. Even
the concept of jus cogens isno bar to change, at least if that concept drawsitsmeaning from Article 53 of the
Vienna Convention on the Law of Tregties, that is, as referring to norms Aaccepted and recognized by the
international community of States as a whole asanorm fromwhich no derogation is permitted and which

can be modified only by asubsequent norm of general internationa law having the same character.@ If the

% WHITE HousE, THE NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF AMERICA (Sept., 2002)
available at http://www.state.gov/documents/organi zation/15538.pdf (last visited May 13, 2004).

" |d. at 15.
™ 1d. at 30.

"2 Vienna Convention on the Law of Treaties, May 23, 1969, pt. V, ' 2, art. 53, 1155 U.N.T.S. 311 (emphasis
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international community asawhol e ceasesto recognize anorm as one from which no derogation is permitted,
then derogation is permitted.

But has such a change come about? Thereisabasisfor saying thet it has. The United States has
made very broad clamsto aright to act unilaterally and to maintain itsmilitary predominance. Further, it has
actualy attacked Irag in circumstances that are the equivaent of an assertion in an actua caseto aright to
unilateraly determine when its uses of force are or are not lawful. In addition, the reaction of other statesto
these clams has been somewhat ambiguous. Some states have criticized them strongly, but have refrained
from imposing sanctions on the United States, other than such sanction asisimplied by arefusd to actively
assst the American effort in Irag. Other states have, more or less strongly, associated themselves with the
Americaninvasion, implicitly at leest supporting thelegd cdlamswhich theinvasion embodies. And, asnoted
above, the United Nations Security Council has adopted resol utions that accept the American occupation of
Iraq asafact, which could be characterized as equivalent to an acceptance of thelawfulness of the actions of
the United States.

N onetheless, it would seem premature to say that achange in customary law has as yet taken place.
It remains possible that the United States will abandon the claimsit has made, in that the difficultieswhich the
United States is experiencing in the course of itsoccupation of Iraq may have given American policy makers
second thoughts asto the prudence of unilateralism. One hastheimpression that American officias assumed
that they could persuade other Satesto assist their effortsin Iraq by arguing that the matter wastoo important
to the world to permit the American effort to fail, regardiess of other sates= views of the lawvfulness of the
actions of the United States. Infact, however, the United States has recelved relatively little assstance fram
other states, and risks losing some of the aid it isreceiving. Also, the role the United Nations has come to
play in Irag is a least in part a reflection of an American dedire to share the burden it faces and an

acknowledgment that only the United Nations has the legitimacy needed to persuade the Iraqi people to

added).
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accept new politica arrangements. Given the problems the United States has encountered in asserting its
freedom from congtraint, it would not be surprising if it abandoned such daimsin the future.

One find observation is necessary. The thrust of the foregoing paragraph is that whether we have
seen the beginnings of arule of cusomary law according practically unlimited discretion to the United Statesto
use force depends on the future actions of the United States. That is, if the United States persdtsiin its
unilateralism despite the prudential considerations just discussed, it will be difficult to avoid the Stuation in
which the recognition of its predominance becomes amatter of state practice. Thisfollows because, despite
ther criticisms of its actions, other states have been unable or unwilling to impose sanctions on the United
States, that is, totreat itsactionsas unlawful. Thus, it gppearsto rest with the United Statesitsdlf to determine
the ultimate legd sgnificance of its actions. In other words, while it is too early to determine whether the
invasion of Iraq has created arule recognizing theright of the United Statesto useforce unilaterdly, it appears
that whether such arule comesto exist depends on the unilateral determinations of the United States.

CONCLUSION

This paper has sought to describe anumber of conflictsand the rulesof customary internationd law to
which they gppear to have given rise, and to show by reference to the development of those rules how
requirements of consistency and uniformity actualy operate with repect to the cusomary internationa law of
the use of force. It concludesthat rules are uniform only with respect to discrete groupings of state, and that
relatively few instances of practice can giveriseto such rules, that is, that practice, though cons stent, need not
belong-subsisting. Findly, the paper arguesthat it istoo early to tel whether we find oursalvesdeding with
thelogicd extensgon of the conclusion that rulesare not uniform and the little practiceis needed for arule- thet
is, with astuation where one state is the sole member of a classwhich the law exemptsfrom al restrictions,

such exemption deriving from one instance of practice.



